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CASE NO. :
Appeal (civil) 1243 of 2008

PETI TI ONER
EDUCATI ON OFFI CER ( PRI MARY), OSMANABAD

RESPONDENT:
MOHAMMVED & ORS

DATE OF JUDGVENT: 12/02/2008

BENCH
TARUN CHATTERJEE & H. S. BED

JUDGVENT:
JUDGVENT

ORDER

ClVIL APPEAL NO. 1243 OF 2008
(@S. L. P. (C) No. 6241/ 2006)

Leave granted.
Heard | earned counsel for the parties.
This appeal is directed against the final judgment and order dated 30th
Sept enber, 2005, passed by the Hi gh Court of Judicature at Bonbay, Bench at
Aur angabad in Wit Petition No.1188 of 2004. In the inmpugned order ultimately the
Di vi sion Bench of the H gh Court passed the follow ng order
“In the result, the wit petition is allowed. The inpugned order
dat ed 30.9. 2002 passed by the Respondent No.2 is quashed and set
aside. W direct the Respondent No.4 to absorb the Petitioner as an
excess enpl oyee under Rule 26 of the ME/'P.S. Act in any other
recogni zed and ai ded private school. ~The absorption shall be
granted within a period of three nonths fromtoday, failing which
on expiry of three nmonths, the Education Oficer shall start
rel easing salary in favour of the Petitioner."

We have carefully exam ned this order of the Hi gh Court. It appears
fromthe records that the order of the School Tribunal was an ex-parte order in
whi ch the present appellant was not a party. It is also an admtted position that an

application for recall of that ex-parte order passed by the School Tribunal has
al ready been filed at the instance of the appellant,  which has not yet been deci ded.
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If that application is allowed and the order is recalled, there cannot be any dispute
that the right that has been accrued to the present respondent shall autonmatically
cone to an end. On the other hand, if the application is rejected the respondent
woul d be entitled to all benefits arising out of the said order.

That being the position, we dispose of  this appeal by directing the
School Tribunal to decide the said application for recall positively within three
nmonths fromthe date of supply of a copy of this order before the School Tribunal
wi t hout being influenced by any of the observati ons made by the H gh Court or any
observation nade by us in this order, and w thout granting unnecessary
adj ournnent to either of the parties.

The appeal is disposed of accordingly with no order as to costs.




