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ACT:
Rai | way Stores (Unl'awful possession) Act (51 of 1955), ss. 2
and 3-'Railway Stores’, what are-COfence under s. 3-

I ngredi ents and proof.

HEADNOTE:

A large nunber of parts of machinery bearing railway nmarks,
contained in bags of netal scrap booked for transport by
lorry by the appellant, was seized by the Railway police and
the appell ant was charged with _an offence under s. 3 of the
Rai |l way Stores (Unl awful Possession) Act, 1955. The expert
on railway mmchinery parts certified that the goods were
unactionabl e, suggesting that ‘they could not have been
auctioned and | awmfully purchased by any third party, but in
court, he gave evidence and nade a categorical statenent
that he could not say if the articles were auctioned in the
mar ket or not. The appellant was convicted and the
conviction was confirnmed by the Hi gh Court.

In appeal to this Court,

HELD: Before anyone can be charged wth the offence
under s. 3, the prosecution nust show that the articles in
his possession are 'railway stores’ as defined in's. 2, that
is: (i) that the articles are the property of a railway
adm nistration (though it is not necessary to prove / that
they belong to any particular railway admnistration); and
(ii) that they are used or intended to be wused in the
construction, operation or maintenance of a railway. The
prosecution nust also show that there was cause f or
reasonabl e suspicion of the stores having been stolen  or
unlawful ly obtained. Evidence that the goods conforned to
the railway standards, or that they were new, fails short of
the requisite proof, because, an article, though it is the
property of a railway admnistration would not be "railway
stores’ if the article has been discarded or rejected as
usel ess. Since the evidence in this case did not establish
that the goods were used or intended to be used in the
construction, operation or nmintenance of a railway the
charge nust fail. [188 D---F, E--H, 189 F--H
Moyal al Rostagir v. State, 66 C. WN. 269, approved.

nservations contra in Udaya Dalai v. State, 30 Cuttack
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L. T. 275, disapproved.

JUDGVENT:
CRIM NAL  APPELLATE JURI SDICTION: Crimnal Appeal No. 65N
of 1968.

Appeal by special |leave fromthe judgnent and order
dated OCctober 5, 1967 of the Allahabad Hi gh Court, Lucknow
Bench in Crimnal Revision No. 152 of 1966.

A.SSR Chari, RK Garg, RA Cupta and S.C. Agarwal,
for the appell ant.

H R Khanna and O P. Rana, for the respondent.
188
The Judgnent of the Court was delivered by

Mtter, J. Inthis appeal by special |eave t he
appel l ant chall enges hi's conviction under s. 3 of the
Rai | way Stores (Unl awful Possession) Act, 1955.

The Act is a measure providing for punishment of persons
in unl awful possession of railway stores who cannot
satisfactorily  account how they <came by the sane. By
section 2 "railway stores™ are defined to nmean any
article---(a) which~is the property of any rail way
admnistration, and (b) which is used or intended to be
used in the construction, operation or naintenance of a
railway. Section 3 defines the offence as also the neasure
of puni shment therefore. It reads:

"If any person is found, or is proved
to have been in possession of any article of

railway stores reasonably suspect ed of
being stolen or unlawfully obtained, and
cannot account sati sfactorily how he
cane by the sane, he shal | be
puni shabl e with inmpri sonment for ‘a term

which may extend to five years, or with fine,
or with both."

Bef ore anyone can be charged with the offence under s. 3
it must be shown that he was in possession of railway stores
which by the definition of section does not include al
articles whi ch are’ t he property of a rail way
adm ni stration but only those which are used or intended to
be wused in the construction, operation or maintenance of a
railway. Mere unl awful possession of the property of any
railway administration is not an offence. The prosecution
nmust al so prove that the articles were being actually  used
or were intended to be used for by the railway. Thus any
article which is the property of a railway admnistration
but which has been discarded or rejected for  further. use

woul d be outside the definition of railway stores. Rai | way
stores may be new or old and an offence may be committed in
respect of stores of either kind. | f t he rail way

admi ni stration has no further use of them be they new or old
as in the case where they have becone unserviceable or
out nroded no person can be charged with an of fence under s.
3 in respect thereof. It is only when the articles satisfy
the definition of railway stores that the prosecution can be
successful ly | aunched against a person in unl awf u

possession thereof. Even in such a case. the prosecution
must first adduce evidence to show that there was cause for
reasonabl e suspicion of the stores being stolen or
obtained unlawfully. It is only when the burden in respect
of this 1is discharged by the prosecution that the onus
shifts to the accused to account satisfactorily of his
possession of the sane. He may, for instance, show that he
had purchased the property in open market where goods of
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kind are wusually sold or that he had bought them from
soneone bona fide in the belief that the vendor had |l awfully
obt ai ned t he

The facts in this case are as follows. On the strength
of some information received on 28th July, 1964 that sone
stolen railway property was being sent out of Lucknow
through a notor transport agency, a Sub |nspector attached
to the Railway Protection Force along with another Sub
I nspector of Police searched the premses of the notor
transport conpany at Lucknow the sane night. The search
whi ch took place in the presence of the appellant and the
manager of the transport conmpany revealed that a |arge
nunber of parts of railway machinery (railway engines)
bearing railway marks were contained in 23 bags of netal
scrap booked the sanme day by the appellant for consignnment
to Jullunder. The usual fornmality of preparing a recovery
meno and  the sealing of goods in bags in the presence of
wi t nesses was gone through. One Jaswant Singh, described as
an expert _of railway machinery parts and Forenan and Chi ef
I nspector of N E. Kotwali Chowk, Lucknow, exanined the goods
said to be railway stores and kept in 11 bags and nade a
report to the effect that they were all railway stores being
parts of a railway ‘engine. It was 'the case for the
prosecution that the appellant failed to offer any
sati sfactory explanation of his possession of the goods. On
the strength of the evidence adduced and principally on the
report of Jaswant Singh along with his oral testinony the
Magi strate f ound him qguilty  and sent.enced him to
i mprisonnent for two years. ~The conviction was  nmaintai ned
by the Sessions Judge and the Hi gh Court.
The report made by Jaswant Singh shows that he had exam ned
the nmaterial which he classified under 38 heads and
descri bed the same as unauctionabl e property. Against each
itemhe put a remark either "O' or "N', 'O signifying old

goods and "N neani ng new ones. The report seens to
suggest that the goods being wunauctionable a third /party
could not lawfully obtain possession of t he sane.

Curiously in his testinony before the court although he said
that he had prepared’ the report and signed the same he nade
no statenment to the effect that the contents of the report
were correct. H's definite avernent was:

"Rai | way engine is auctioned in t he

mar ket . I cannot say if ~these articles
wer e auctioned in the mar ket . I~ cannot
say if these articles were auctioned O
not . "

In his cross exam nation he repeated the same avernent in
"different words but only added that he had examined the
articles

1Sup. C. 1./70--14

and they were parts of an engine and that railway articles
were mxed with other goods in the bags. From. - his
deposition it is not possible to spell out any avernent to
the effect that the itenms nentioned in his report were used
or intended to be used in the construction, operation or
mai nt enance of a rail way.

In our view there was no evidence before the courts to
prove that the articles seized were railway stores wthin
the neaning of s. 2 of the Act. Qur attention was drawn to
the case of Moyyalal Rostagir v. The State(l) wherein it was
held that in order to prove that the articles were railway
stores it was necessary to establish that the articles in
guestion were not only the property belonging to a railway
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adm ni stration but they were used or intended to be used for
the construction or operation of a railway. Counsel for
the respondent however cited a decision of the Orissa High
Court in Udaya Dalai v. The State(2). The material seized
in that case were tie-bars and iron sleepers which were
brand new. According to the | earned Judge of the Oissa
H gh Court:
" section 2 of the Act does not
require the prosecution to prove that the
i ncrimnating articles bel ongi ng to a
particul ar rail way. From t he evi dence of
P.W 5 it can be reasonably inferred that as
the seized articles were found to conform to
the specifications of the Indian Rai | way
St andards-t hey hel d that they bel onged to any
of the railways in India. H s further
evi dence that they were 'brand new is also
sufficient to showthat they were intended to
be wused in the construction, operation or
mai-nt enance of the railway."
In our view although the prosecution is not called upon to
prove that the goods belong to any particular railway
admnistration it has to establish that the articles were
the property of a railway adm nistration. Evidence to the
effect that the goods conforned to the Railway Standards
fails short of such proof. |In nost cases the burden of
proof in this respect may be di scharged by |eading evidence
about the identifying marks on the goods or sone,
peculiarity of the goods not to be found in cases of non
railway goods. Again the nere description of the goods as
new would not fulfil the requirenments of s. 2(b). Sone
evidence will have to be led to the effect that the goods of
t he ki nd wer e being actually used by a rail way
admi nistration and that the goods were  in a serviceable
condi ti on. In the case of goods which had not been put to
use evi dence would have to be led to establish that they had
been manufactured for such us,.
(1) 66 CWN. 269. (2) 30 Cuttack Law / Ti s,
275.
191
The evidence 'in the case before us did not ~establish
that goods were railway stores within the neaning of s. 2 of
the Act and as such the question of punishnment under s. 3
did not arise. The appeal will there be allowed and the bai
bond of the appellant directed to be cancelled.
V.P.S. Appeal all owed.
192




