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Admi ni strative Law :

Price control -Fertilizer-Single Super Phosphat e-
CGovernment’s circul ar’ dated 19.6.1982-Interpretation of-New
schenme for paynent of differential rate of subsidy in place
of uniform subsi dy-Wether to be on the basis of actual cost
shown by manuf act ur er s- Nor mati ve nmet hod adopt ed by
CGovernment for working out the cost of different conponents-
Validity of.

HEADNOTE

Si ngl e Super Phosphate (SSP) a fertilizer, was |/ brought
under Retention Price Control with effect from 23.5.1982.
The Fertilizer Industry Coordi nation Commttee (FICC) issued
a schenme of subsidy in order to boost up the consunmption of
phospatic fertilizer. The benefit of the said subsidy was
passed on to the farmers by lowering the price. However,
prior to 23.5.1982 there was no uniformty-in the price of
SSP and it varied from manufacturer to manufacturer and from
zone to zone. The Government therefore changed the fornula
on the recomendati on of a Wirking G oup which exam ned and
reviewed the subsidy on SSP. According to the revised
formula variable costs would be determ ned and fixed costs
suggested by the Group would be added to arrive at the ex-
factory price. Consequently, Governnent sent ~a Crcular
letter dated 19.6.1982, to all manufacturers of SSP

The Respondent -conpany has been manufacturing SSP since
28.11.84 |long after the new formula for subsidy cane into

force. It had no captive plant and had to procure the raw
mat eri al viz. Sulphuric Acid fromthe nmarket at a higher
price. Though the Respondent-conpany’s unit did not incur

any capital cost on setting up a matching Sulphuric Acid

Pl ant, notional cost on setting up such a plant to match the

requi renment of installed capacity of SSP was provided for,

whil e working out the convention cost. Subsi dy was
accordi ngly worked out and paid to the Respondent-conpany.
818

Not satisfied with the nmethod of cal culating subsidy,

and insisting that the Governnent was obliged to take into

consideration the ||anded costs of Sulphuric Acid at its

factory, the Respondent-conpany filed a Wit Petition before
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the High Court. It was held by the High Court that the
CGovernment was bound to cal cul ate subsidy payable to the
conpany taking into consideration its ex-factory price.
Bei ng aggri eved agai nst the said order, Governnent preferred
the present appeal

Al owi ng the appeal, this Court

HELD : 1. The Circular letter issued by Governnent on
19th June, 1982 nmade no representati on other than conveying
to each of the manufacturing units that a scheme for paynent
of differential rate of subsidy in place of the earlier
uniform flat subsidy was being introduced. What t hat
differential rate of subsidy would be, woul d depend upon the
ex-factory price worked out by the FICC separately for each
manufacturing unit. The nethod by which the ex-factory
price was to be worked out for each of the nanufacturing
units was not indicated inthe Grcular letter. That was to
be on the basis of the reconmrendati on of the Wirking G oup
as accepted by the Government.  In fact, the new nmethod of
paynment of subsidy was based on the said recomrendation
which alsoincluded the formula to work out the ex-factory
price. [824D, E]

2. It was inplicit in the said Crcular letter that the
ex-factory price would be worked out by the FICC on certain
basi s. It is incorrect to say that in the absence of a
nmet hod for working out the ex-factory price indicated in the
said Circular letter, it should be presuned that what was
represented to the manufacturing units was that they would
be paid subsidy on the basis of the ~actual costs shown by
them [824-H, 825-A, B]

3. Understandably, the method adopted by the FICC for
wor ki ng out the ex-factory price was on a nornative basis as
recormended by the W rking Goup and accepted by the

CGover nment . That was as it should be. In the absence of
such norms for working out the «costs of di fferent
conponent s, there woul d virtually be chaos and

arbitratiness, as also m sfeasance at both ends. [825-C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.585  of
1992.

From the Judgnent and Order dated 25.6.1991 of the
Patna High Court in Cvil Wit Jurisdiction Case No. 92 of
1990 (R).
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G Ramaswany, Attorney GCeneral, V.C  Mhajan, Henmant
Sharma, Ms. Indra Sawhney, Sudhir Walia, C. V. Subba Rao and
Ms. Sushma Suri Advs. for the Appellant.

Ashok Bhan, Harish Salve, Yunus Malik, L.R Singh, ND
B. Raju, Vikas Singh and Gopal Singh for the Respondents.

The Judgnent of the Court was delivered by

SAWANT, J. The question involved in the present ' appea
is of the interpretation of Grcular letter dated 19t h June,
1982 issued by the Fertilizer | ndustry Coor di nati on
Conmittee, Government of India [Departnment of Chemicals &
Fertilizers] [‘FICC] to all manufacturers of Single Super
Phosphat e. Did the Circular letter represent to the
manuf acturers that they would be paid differential rate of
subsi dy based on the actual ex-factory price of each of the
manufacturing units or did it informthemthat the subsidy
woul d be based on the ex-factory price of each of the wunits
which would be worked out by the FICC? To appreciate the
controversy, it is necessary to have a glinpse of the
rel evant facts.
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Single Super Phosphate [‘SSP'] is a low nutrient
phosphatic fertilizer. |Its two major ingredients are Rock

Phosphate and Sul phur. The consunption nornms of the two
items for manufacturing one metric tonnes of SSP are 0.57
M T. of Rock Phosphate and 0.125 M T. of Sul phur

SSP was brought under Retention Price Control we.f.
23rd May, 1982. There are a nunmber of units nmanufacturing
SSP in the small and medi um sectors.

In order to boost up the consunption of phosphatic
fertilizer, FICC had in March, 1976 issued a schene of flat
subsidy of Rs. 1250 per tonne of p-205 [equivalent of Rs.
200 per tonne of SSP]. The benefit of this subsidy was
passed on the farners by lowering suitably the prevailing
price of phosphatic Sul phur.

2. Before 23rd may, 1982, viz., the date on which the

SSP was brought under the Retention Price Control, every
manuf act ur er of SSP,~ irrespective of t he cost of
manuf act ure used to get the same subsidy at the above
rate. 'However, different retail prices were fixed for
di ff erent. _manuf acturers and

820
for different narketing zones of the same nanufacturer
The retail prices were fixed fromtime to time by the

Fertilizers Association of India in accordance wth the
formula laid down by the Mnistry of Agriculture in My
1966. Under this fornmula the ex-factory price for each
manufacturing unit was fixed taking into account t he
prescribed fixed charges and variations in the price of raw
materials and bags ‘as conpared to the costs of these
materials provided for in the original formula. The result
was that there was no uniformty in the price of SSP

3. The Wirking Goup on Review of Subsidy on SSP
exam ned all these aspects and gave a report in 1980. The
Group recommended that the schene of flat subsidy 'at the
above rate be replaced by a scherme of differential |evel of
subsidy for each manufacturer depending on the ex-factory
price and other expenses incurred by each nmanufacturer as
fixed according to the fornul a/guidelines recommended by the
Working G oup. The Group cane to the conclusion that a
system of Retention Price of SSP simlar to the one existing
for N trogenous and Conplex Fertilizers was not —-expedient.
VWi |l e vari abl e costs, which constituted about 80 percent of
the total cost of SSP, were susceptible of determ nation on
a normative approach and without difficulty, the detailed
costing of a fixed cost el enent under each-unit was not a
practical proposition. This was so mminly because of the
exi stence of a large nunmber of units manufacturing SSP which
were also nulti-product/multi-activity units. The G oup
therefore, suggested a fornmula for determ ning the variable
costs to which were to be added the fixed costs suggested by
the Group in order to arrive at the ex-factory price of each
manuf acturing unit.

4. This reconmrendation of the Goup was broadl y
accepted by the Governnent and SSP was brought under
Statutory Price Control we.f. 23rd My, 1982. Wi | e
accepting the recomendation of the Goup, however, the
Covernment made sonme changes in it. It is not necessary to
refer to themhere. The new nmethod of payment of subsidy
and fornul a of working out the ex-factory price as suggested
by the G oup and nodi fied by the Governnent canme into effect
on 23rd May. 1982.

5. Pursuant to the introduction of the new nethod of
paynment of the subsidy the circular letter in question
viz., that of 19th June, 1982 was addressed by the
CGovernment to all manufacturers of SSP. It is necessary to
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quote the circular letter verbatim
821
"To
Al manufacturers of Single Super Phosphate.

Sub :-Single Super Phosphate--Retention Ex-

factory Price in respect of .....
Dear Sir,

Consequent upon issue of Governnent of |ndia,
Mnistry of Agriculture, Deptt. of Agriculture &
Cooperation, telegramMNo. 1-9/82-F. A (CP) dated
22nd May, 1982 fixing a uniformretail price of
Singl e Super Phosphate with effect from23rd My,
1982, it has beconme necessary to replace the schene
for paynent of uniformflat subsidy of Rs. 1,250
per MI of p2 05 by a schene for paynment of
differential~ rate of subsidy based on the ex-
factory price worked out separately for each
manuf acturing unit.

2. To “enable this office to work out the ex-
factory price in respect of SSP manufactured in
your —unit, information in the enclosed profornae
may please be furnished to this office urgently,
| atest by 15th July, 1982. The information should
be furni shed separately for the periods 1.10.81 to
31.12.81 and 1.1.82 to 31.3.82 only certified by a
Chartered Accountant or your Statutory Auditors."

6. Along with the Crcular letter, as stated in its
body, pro fornae were circul ated for coIIect|ng i nformation
of wvarious elenents contributing to the variable and fixed
costs.

7. After the then existing units submtted the rel evant
i nfornmation and t aki ng into consi derati on their
representations, the variable costs were determned wth
reference to the expenses for each factory on the average of
three nonths preceding the llast quarter. The costs were
calculated wth reference to the details furnished by each
unit in the detailed proformae for variable input costs. To
this cost was added the fixed costs to arrive at the ex-
factory price of each individual unit. The extracts of the
rel evant mnutes of the nmeetings of the FICCheld on 16th
Cctober, 1982 and 17th February, 1983 which are annexed _as
Annexure ‘C to the present petition, showthe details of
the manner in which the ex-factory price was worked out for
the product.

822

8. The respondent-conmpany comenced its production of
SSP for the first time on 28th Novenber, 1984, i.e., long
after the replaced subsidy as suggested and worked out by
the new fornula cane into force. The installed capacity of
the wunit as declared by the Conpany was 120 tonnes per day
or 39,800 MT. per annum As the respondent-conpany had no
captive plant for manufacturing Sul phuric Acid, the notiona
cost of a matching 43 tonnes per day Sul phuric Acid captive
pl ant based on the actual cost of the standard plant for
1984 was taken at Rs. 99.81 |akhs for the purposes  of
conputation of fixed charges applicable to the unit. It may
be stated here that admittedly those manufacturing wunits
which had a captive Sulphuric Acid plant could produce
Sul phuric Acid at |lesser cost and others had to procure it
at a higher price fromnmarket. |In order to equalise the
cost of production of SSP of both types of units this nethod
of taking the notional cost had to be adopted as approved by
t he FI CC. Thus, it would be seen that though t he
respondent - Conpany’s unit did not incur any capital cost on
setting up a matching Sul phuric Acid plant, the notiona
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cost of a Sulphuric Acid plant to match the requirenment of
installed capacity of SSP was provided for while working out
the conversion cost in the case of respondent-Conpany’s
unit. Based on this notional costs which formed part of the

capital enployed, normative working capital, the share
capital and borrow ngs, etc. were also worked out and their
fixed charges were accordingly determ ned. There is no

di spute that subsidy worked out by the above net hodol ogy was
paid to the respondent-Conpany as it was paid to other units
manuf act uri ng SSP

9. The respondent - Company, however, was not satisfied
with the method of cal culating the subsidy and insisted that
whi | e worki ng out the subsidy the Governnent was obliged to
take into consideration the |anded costs of Sul phuric Acid
at its factory as revealed in the cost data submitted by it.
It worked out the subsidy on the said basis at Rs.
1,12,58,449 as arrears of subsidy fromthe date it comrenced
production and fileda wit petition before the H gh Court
for recovery  of the said anount. The respondent - Conpany
al so prayed for injunction to restrain the Government from
payi ng the ex-factory price of SSP manufactured by it except
on the basis of its actual cost of production including the
actual |anded cost of “Sul phuric Acid at the factory.

10. By the impugned judgnment, the Patna H gh Court held
that in view of/ the fact that the respondent-Conpany
purchased Sul phuric Acid

823
from open nmarket ‘and transported it-to its factory, the
CGovernment was bound to cal cul ate the subsidy payable to the
Conpany taking into consideration its ex-factory price of
SSP. It is this decision of the H gh Court whichis under
chal | enge before us.

11. Shri  Sen, the |earned counsel appearing for the
respondent - Conpany contended that™ the  |anguage of t he
Circular letter dated 19th June, 1982 [reproduced here in
above] is very clear. By this Crcular letter, the FICC had
in terns pronm sed every manufacturer of SSP a differentia
rate of subsidy based on the ex-factory price wrked out for
each of the SSP manufacturing units.. Hence, the  Governnent
was obliged to pay the entire difference between the retai
price of SSP fixed by the Government [which was lower than
the cost of production of SSP] and the actual ex-factory
price of SSP of each of the manufacturing wunits. Hence,
uged Shri  Sen, the High Court was right in directing the
CGover nirent to calculate the subsidy payable to t he
respondent - Conpany as per the interpretation of the Crcular
letter by the Company and also to pay the arrears in
guesti on. He also contended that that is| the only
interpretation possible of the said Circular letter.

12. There is no dispute that what holds the field for
the paynent of the subsidy is the Crcular letter  of 19th
June, 1982. The controversy relates to its interpretation
Taking into consideration the entire history of the subsidy
as we have narrated above, the recomendati on of the Wirking
Group, its acceptance by the Governnent and the issuance  of
the Crcular letter to inplement the recormendati on and the
subsequent mnminutes of the nmeetings of the FICC held on
16th Cctober, 1982 and 17th February, 1983 and the nethod
for working out the ex-factory price detailed therein, we
are of the view that the contention advanced by Shri Sen is
not correct. Viewed in its proper context, there is no
doubt that the Circular letter in question has only
intimated to the manufacturers that consequent upon the
fixing of the retail price of SSP w.e.f. 23rd May, 1982, it
had become necessary to replace the old schene of the
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paynment of uniformflat subsidy, by a new schene. The new
schene was for paynment of differential rate of subsidy.
That rate of subsidy was to be based on the ex-factory price
whi ch had to be worked out separately for each manufacturing
unit. In order to work out the ex-factory price of each
unit, it was necessary to have information fromeach to the
units on itens detailed in the pro formae. The information
called for was for two different quarters preceding the
quarter
824

begi nning fromApril, 1982 since the uniformretail price of
SSP had cone into effect from 23rd My, 1982. Thi s
quarterly information was to be certified either by the
Chartered Accountant of the wunit concerned or by the
statutory auditors. The quarterly information was required
because the variable costs were to be determined wth
reference to the expenses for each factory on the average of
three nonths preceding the |ast quarter. |In para 2 of the
Circular /letter it-was clearly stated that the information
in questionwas required "to enable this office to work out
the ex-factory price in respect of SSP manufactured in your
unit". This was a clear indication that it was the FICC
which was going to work out the ex-factory price. If the
subsidy was to be based only on the ex-factory price to be
stated by the manufacturing unit, there was no question of
working it out by the FICC office.

13. It would thus be seen that the Circular letter nmade
no representation . other than conveying to each of the
manuf act uri ng units that a -schene f or payment of
differential rate of subsidy in place of the earlier uniform
flat subsidy was being-introduced. Wat that differentia
rate of subsidy would be would depend upon the ex-factory
price wor ked out by the FICC separately for each
manufacturing unit. The nethod by which the ex-factory
price was to be worked out for-each of the manufacturing
units was not indicated in the GCrcular letter. That was to
be on the basis of the recommendation of the Goup as
accepted by the Government. |In fact, the new method of
paynment of subsidy was based on the said recomrendation
which also included the formula to work out the ex-factory
price.

14. Shri Sen attacked the recommendation of the G oup
and the method adopted by the FICC to work out the ex-
factory price and the subsidy, on the ground that they were

not nade known to the manufacturing units. They were,
according to him kept confidential by the Governnent and
all that was held out was the pronmise contained in the

Circular letter of 19th June 1982 which, according to him
was for paynent of subsidy to each unit on the basis of/ its
actual costs. It is not necessary for us to go into the
guestion as to whether the nethod/formul a adopted by the
FI CC should have been nmade known to the manufacturers or

not . Suffice it to point out that the Circular letter in
guestion had not indicated any particul ar nmethod of working
out the ex-factory price. It was inplicit in the said

Circular letter that the ex-factory price would be worked
out
825

by the FICC on certain basis. It is incorrect to say that in
the absence of a method for working out the ex-factory price
indicated in the said Crcular letter it should be presuned
that what was represented to the manufacturing units was
that they would be paid subsidy on the basis of the actua
costs shown by them

15. Under st andably, the method adopted by the FICC for
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wor ki ng out the ex-factory price was on a nornative basis as
recormended by the G oup and accepted by the Governnent.
That was as it should be. In the absence of norms for
wor king out the costs of different conponents, there would
virtually be a chaos and arbitratiness. To give only one
instance: if a manufacturing unit were to consune nmore Rock
Phosphat e and Sul phur or Sul phuric Acid than the consunption
norm its cost of production of SSP woul d be higher than the
cost of production of the standard SSP. It cannot be argued
that in spite of it, the manufacturing unit should be paid
the differential rate of subsidy on the basis of the
unwarranted cost. One can multiply such instances wth
reference to each of the other elenents of cost of producing
SSP. In the absence of norns, there would be a good deal of
scope for arbitrariness and nisfeasance at both ends. W
are, therefore, of the viewthat the contention urged by
Shri Sen cannot be accepted.

16. For the reasons stated above, the interpretation
placed by the H gh Court on the Circular letter of 19th
June, 1982 cannot be accept ed. Consequent |y, t he
conclusion arrived by it i's erroneous. Hence we allow the
appeal and set aside the inmpugned deci sion

The respondent-Conmpany wll bear the cost of the
appeal
G N Appeal all owed.
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