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These Appeal s are against a Judgnent dated 20th Septenber,
1993 by which the Wit Petition filed by the Appellants has been
di sm ssed. This Judgment dated 20th Septenber, 1993 was based on
a Judgrment rendered by a Full Bench of the Allahabad H gh Court on
20t h May, 1993. The questions which were referred and consi dered by
the Full Bench were as foll ows:
"1, Whet her an agreenent of |ease between the | andlord
and the tenant for letting and occupation of a
buil ding in contravention of the provisions of the U
P. Urban Buil dings (Regulation of Letting, Rent and
Eviction) Act, 1972 is void?

2. Whet her the said agreement is enforceable in law
and a decree for ejectnent of the tenant can be

passed in favour of the |andlord onthe basis

t her eof ?"

The Respondent has remmi ned absent in spite of notice served.
This Court therefore requested M. R _N._ Trivedi, the Additional

Solicitor General of India, to assist the Court as an Am cus Curie. M.

Trivedi has very ably assisted this Court and the Court expresses.its
appreciation of the efforts put in by himand the very abl e assi stance
rendered by him

At this stage the relevant facts nust be briefly stated:

The Appellant is the landlord. In My, 1977 he let out the premses in
guestion to the 3rd Respondent on a nonthly rent of Rs. 70/-. The 3rd
Respondent paid rent for the nonths of June, July and August 1977

and thereafter stopped paying any rent. The Appel | ant 't herefore gave
a notice on 4th August, 1982 and filed a suit for ejectnent under the
Uttar Pradesh Urban Buil dings (Regulation of Letting, Rent and
Eviction) Act, 1972 (hereinafter referred to as the said Act) on the
ground of non-paynent of rent.

By a Judgnment dated 30th Septenber, 1986 the trial Court found
that the nmonthly rent was Rs. 70/- and that the 3rd Respondent had
defaulted in paynent of rent. The trial Court also held that the notice
given by the Appellant was |legal and valid. The trial Court stil
di smissed the Suit on the ground that the contract of tenancy was
entered into in contravention of the provisions of the said Act and
therefore the Appellant was not entitled to any relief.

The Appellant filed a Revision which was di sm ssed on 25th April,

1987. The Appellant then filed a Wit Petition in the H gh Court of
Al | ahabad. As there was a conflict of decision the above mentioned
two questions were framed and were referred to a Full Bench. It nust
be nmentioned that before the Full Bench a nunber of authorities of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

7

this Court were cited. These authorities were binding on the Ful
Bench. As sone of these authorities related to the questions under
consi deration, they should have been concl usive. However, the Ful
Bench in its majority judgnent thought that there were conflicting
judgrments of this Court. The majority Judgment held that the

i ntransi gent di scord between the decisions of this Court had lead to an
enbarrassi ng situation. The majority Judgnent held that in view of
the conflicting decisions they could foll ow the Judgnent of this Court
whi ch appeared to themto state the | aw accurately and el aborately.
The majority Judgnent then held as foll ows:

"1, An agreenent of |ease between the | andlord and the

tenant for letting and occupation of a building in

contravention of the provisions of the U P. Uban

Bui | di ngs (Regul ation of Letting, Rent and Eviction)

Act, 1972 is void.

2. The said agreenent is unenforceable in | aw and no
decree for ejectnment of the tenant can be passed in
favour of 'the1andlord on the basis thereof."

As stated above, pursuant to the mgjority Judgnment of the Full Bench
the Wit Petition was dismi ssed. These Appeal s i mpugn both
Judgnents dated 20th Septenber, 1993 as well as the Judgnent dated
20th May, 1993.
At this stage the relevant provisions of the said Act need to be
set out. Sections 11, 12, 13, 17 and 31 read as foll ows:
"11. Prohibition of letting w thout allotnent order. -
Save as hereinafter provided, no person shall et any
bui | di ngs except in pursuance of -an allotnment order issued
under Section 16.

12. Deened vacancy of building in certain cases.- (1)
A landlord or tenant of a building shall be deened to have
ceased to occupy the building or apart thereof if -

(a) he has substantially renoved his effects
therefrom or

(b) he has allowed it to be occupi ed by any person
who is not a nenber of his famly, or

(c) in the case of a residential building, he as well

as menbers of his famly have taken up
resi dence, not being tenporary residence,
el sewhere

(2) In the case of non-residential building, where a

tenant carrying on business in the building adnmts a person
who is not a nenber of his family as a partner or a new
partner, as the case may be, the tenant shall be deened

to have ceased to occupy the building.

(3) in the case of a residential building, if the tenant

or any nenber of his famly builds or otherw se acquires in

a vacant state or gets vacated a residential building.in the
same city, municipality, notified area or town area in which
the building under tenancy is situate, he shall be deened

to have ceased to occupy the buil ding under his tenancy;

Provided that if the tenant or any menber of his

fam ly had built any such residential building before the
date of commencenent of this Act, then such tenant shal
be deened to have ceased to occupy the buil ding under

his tenancy upon the expiration of a period of one year
fromthe said date

XXX XXX XXX
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(3-A) If the tenant of a residential building holding a
transferabl e post under any Governnent or |ocal authority
or a public sector corporation or under any other enpl oyer
has been transferred to sone other city, nunicipality,
notified area or town area, then such tenant shall be
deened to have ceased to occupy such building with effect
fromthe thirtieth day of June followi ng the date of such
transfer or fromthe date of allotnment to himof any

resi dential accomodati on (whether any accommobdati on

be allotted under this Act or any official acconmodation is
provi ded by the enployer) in the city, nmunicipality,
notified area or town area to which he has been so
transferred, whichever is later.

(3-B) If the tenant of a residential building is

engaged in any profession, trade, calling or enploynent in
any city, municipality, notified area or town area in which
the said building is situate, and such engagenent ceases
for any reason whatsoever, and he is | andlord of any other
buil ding in any other city, nunicipality, notified area or
town area, then such tenant shall be deemed to have

ceased to occupy the first mentioned building with effect
fromthe date on which he obtains vacant possession of

the last nmentioned building whether as a result of
proceedi ngs under Section 21 or otherw se.

(4) Any building or part which a | andlord or tenant

has ceased to occupy w thin the neaning of sub-section

(1), or sub-section (2), or sub-section (3), sub-section (3-
A) or sub-section (3-B), shall, for the purposes of this
Chapter, be deened to be vacant.

(5) Atenant or, as the case may be, a nmenber of his

famly, referred to in sub-section (3) shall, have a right, as
| andl ord of any residential building referred to in the said
sub-section which may have been | et out by himbefore

the commencenent of the Uttar Pradesh Urban Buil di ngs

(Regul ation of Letting, Rent and Eviction) (Arendment)

Act, 1976 to apply under clause (a) of sub-section (1) of
Section 21 for the eviction of his tenant from such

bui | di ng, notw thstanding that such building is one to which
the remaining provisions of this Act do not apply.

13. Restrictions on occupation of building

wi thout allotnent or rel ease.- Were a |landlord or

tenant ceases to occupy a building or part thereof, no
person shall occupy it in any capacity on his behal f, or

ot herwi se than under an order of allotment or release

under Section 16, and if a person so purports to occupy it,
he shall, without prejudice to the provisions of Section 31
be deenmed to be an unauthori sed occupant of such

bui I di ng or part.

17. Conditions of naking allotnment order.- (1)

Where the District Magistrate receives an intimation, under
sub-section (1) of Section 15, of the vacancy or expected
vacancy of building any allotnent order in respect of that
bui I di ng shall be nade and conmuni cated to the | andl ord
within twenty-one days fromthe date of receipt of such
intimation, and where no such order is so nmade or

conmuni cated within the said period, the [ andl ord may
intimate to the District Mgistrate the name of a person of
hi s choice, and thereupon the District Mgistrate shall all ot
the building in favour of the person so nom nated unl ess
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for special and adequate reason to be recorded he allots it
to any other person within ten days fromthe receipt of
intimation of such nom nation :

Provi ded that where the | andl ord has made an

application under clause (b) of sub-section (1) of Section
16, for the release of the whole or any part of the building
or land appurtenant thereto in his favour, the said period
of twenty-one days shall be conputed fromthe date of

deci sion on that application or where an application for
review or an appeal is filed agai nst such decision, fromthe
dat e of decision on such application or appeal

(2) Were a part of a building is in the occupation of

the landlord for residential purpose, or is released in his
favour under clause (b) of sub-section (1) of Section 16 for
residential purpose, the allotnment of the remaining part

t her eof “under clause (a) of the said sub-section (1) shal

be made in favour of a person nom nated by the | andl ord.

XXX XXX XXX
XXX XXX XXX

31. Penalties.- (1) ‘Any person who contravenes

any of the provisions of this Act or any order nmde
thereunder or attenpts or abets such contravention, shal
be puni shed on conviction with inprisonnent of either
description for a termwhich may extend to six nmonths or
with fine which muy extend to five thousand rupees or with
bot h.

(2) Woever denolishes any buil ding under tenancy

or any part thereof without |awful excuse shall be

puni shed, on conviction, with inprisonment of either
description for a termwhich may extend to one year or
with fine which may extend to five thousand rupees or with
bot h.

(3) Were a person has been convicted for

contravention of sub-section (1) of Section 4, the court
convicting himmay direct that out of the fine, if any,

i mposed and realised fromthe person so convicted, an
amount not exceedi ng the anmpbunt paid as prem um of
addi ti onal paynent over and above the rent for adnission
as a tenant or sub-tenant to any building nay be paid to
the tenant by whom such paynent was made

Provi ded that any anmpunt so paid to the tenant shal
be taken into account in awardi ng conpensation or
restitution to himin any subsequent claim"

In the case of Nanakram v. Kundalrai reported in (1986) 3 SCC
83 the question was whether a lease in violation of statutory
provisions was void. It was held that in the absence of any mandatory
provi sion obliging eviction in case of contravention of the provisions of
the Act the | ease would not be void and the parties would be bound, as

bet ween t hensel ves, to observe the conditions of lease. It was held
that neither of themcould assail the | ease in a proceedi ng between
t hensel ves. This authority was in respect of the Central Provinces

and Berar Letting of Houses and Rent Control Order, 1949,

wher eunder al so the landlord was obliged to intinmate a vacancy to the
Deputy Comm ssioner of the District and the Deputy Conm ssi oner

could allot or direct the landlord to |l et the house to any person. The
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provi sions were nore or |ess identical to the provisions of the said Act.
This authority has directly dealt with the questions under consideration
and answered them The mgjority Judgnent takes note of this
authority and holds as foll ows:
"Wth utnmost humility and reverence it is stated that
above observations are not comnpatible with provisions of
Section 10 and 23 of the Contract Act. Oherw se also, it
is nmost respectfully pointed that the statenent of |aw
contained in the said observation is, perhaps, in conflict
with the [ aw declared in the decisions of the Hon' ble
Suprnme Court in Waman Shriniwas Kini v. Rati La
Bhagwan Das & Co., Shrikrishna Khanna V. Additiona
District Matgistrate, Kanpur and others, and Manna La
Khetan V. Kedar Nath Khetan."

Thus it is to be seen that the majority Judgnment, with a pretence of
hum lity and reverence refuse to follow a binding authority of this
Court. /1t was not open for the Full Bench to coment that the
aut hority was not conpatible with provisions of Sections 10 and 23 of
the Contract Act.” The Full Bench also realised that there are no
conflicting authorities. They therefore say that this authority is
"perhaps in conflict w th" the decisions in Wanan Shriniwas Kini
Shri krishna Khanna and Manna Lal Khetan. One nust therefore see
whet her there is any conflict of decisions. |If there is no conflict then
judicial discipline and propriety required that the najority of the Ful
Bench foll owed the binding authority of this Court.

In the case of Waman Shriniwas Kini v. Ratilal Bhagwandas &
Co. reported in (1959) Supp. 2 SCR 217, there was an agreenent of
| ease which permtted subletting. However, Section 15 of the Bonbay
Hotel and Lodgi ng Houses Rates Control Act, 1947 provided that it
woul d not be |awful for any tenant to sublet the whole or any part of
the premises let to himor to assign or-to transfer in any other nanner
his interest thereon. Therefore in this case there was a specific
provi sion of a statute which made subletting unlawful. In view of the
specific provision this Court held that the provision of the statute
woul d prevail over the contract. This authority, therefore, is not
| ayi ng anything contrary to what has been | aid down in Nanakram s
case. It is in consonance with what has been |aid down in Nanakram s
case. What is nore inportant is that the suit was filed by the |andlord
for recovery of the premises in spite of the contract which pernitted
subletting. This Court permtted the landlord to-enforce his right of
eviction. Thus, in spite of the contract between the parties, which is
agai nst a provision of law, ejectnent proceedings were held to be
mai ntai nable. It nust also be nentioned that Nanakram s case
noti ced Waman Shriniwas Kini’'s case and proceeded on the principles
of Waman Shriniwas Kini’'s case.

In the case of Sri Krishna Khanna v. A D.M, Kanpur reported in
(1975) 2 sSCC 361, the Appellant-landlord had intimted the District
Magi strate about the vacancy. The Appellant-Iandl ord applied for
rel ease of the shop because he needed it for his son. /Another tenant
of the landlord also applied for allotnent of the shop to him Wil st
the matter was pending before the appropriate authority the |andlord
occupi ed the shop without any order in his favour. The appropriate
authority then passed a formal order of allotnment in favour of the

tenant. The landlord filed a suit challenging the order of allotrment. In
this suit the landlord and the tenant arrived at a conprom se as
under :

“"(a) That it is admitted by the defendant that at the
expiry of 30 days fromthe date of intimation, the

shop in dispute automatically stood released to the
plaintiff and the allotnent order dated Septenber

18, 1962 was not at all effective vis--vis the rights

of the plaintiff as a landlord to use the said prenises.

(b) That the defendant has no objection if the plaintiff
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continues to utilize the accommodati ons for his own
busi ness or a business of his son whether hinmself or

in partnership with any person and till such time as
the plaintiff and his son utilize the accommodation in
this manner, the defendant will not be entitled to

enforce his allotnent order against him

(c) That the plaintiff has agreed that if at any tinme he
wants to di scontinue the business established by him
in the said shop and wants to let out the shop to any

person, he will do so in favour of the defendant and

unl ess he refuses to take the | ease on reasonabl e

terns, the plaintiff will not |let out the shop to any

third party.

(d) That the shop is already in possession of the plaintiff
and the defendant will not be entitled to take any

steps till the landlord hinself desires to |let out the

shop to the defendant.™

Thereafter the tenant filed an application under Section 7A for eviction
of the shop by the |andlord. This application was allowed by the Rent
Controller by an ex-parte order dated 15th November, 1962. 1In the
application the tenant had not disclosed the conprom se arrived at
between himand the landlord. A Review Application was filed by the
l andl ord. This was dism ssed by the Rent Controller. The landlord
then filed a Wit Petition as well asan Appeal against the order of the
Rent Controller. Both were dism ssed. The |andlord then approached
this Court. This Court held by the majority of the Judges that so |ong
as the Act and the Rules continued in force the control of letting vested
in the appropriate authority and not in the parties. It was hel d that
agreenment of the kind enbodied in the conprom se petition could not
curtail the powers of the appropriate authority. It was held that
irrespective of the agreement between the parties the appropriate
authority was entitled to exercise the powers of allotnent vested in
hi m It nust be nentioned that Justice Bhagwati, as he then was, in
his mnority and partly dissenting Judgnent held that unless the
consent decree was held to be invalid it would be binding onthe
tenant and even though the powers of the appropriate authority nmay
not be curtailed, the tenant woul d be bound by the terms of the
agreement between himand the | andlord. This authority therefore
al so lays down nothing contrary to Nanakram s case. This authority
nerely deals with the right of the appropriate authority to exercise the
powers given to himunder the Act.

In the case of Mannal al Khetan v. Kedar Nath Khetan reported in
(1977) 2 SCC 424 the Appellant and the Respondent therein were two
branches of the Khetan family. The family held shares in Lakshm /Devi
Sugar MIls Private Ltd., Maheshwari Khetan Sugar MIIls Private Ltd.
and Ishwari Khetan Sugar MIIls Private Ltd. The shares stood in the
nanes of Ms Ganesh Narayan Onkarmal Khetan, M s Sagar nal
Hariram Khetan, Sri Mnnal al Khetan and Sri Radhakrishna Khet an.
There were large incone tax arrears and other tax liabilities
out st andi ng agai nst the firms and individual partners. The I'ncome
Tax Department issued a notice under Section 46(5)(e) of thelndian
I ncome Tax Act, 1922 calling upon Ms Lakshm Devi Sugar MIls
Private Ltd. to pay to the Departnent any amounts due by themto the
firmof Ms Ganesh Narayan Onkarnal Khetan or any of its partners.
The Certificates of Attachnent were al so i ssued on 8th March, 1954
and 18/ 31st Cctober, 1955 agai nst shares, of Ms Lakshm Devi Sugar
MIlls Private Ltd., belonging to the Khetans. On 31st July, 1957 the
nmenbers of the Khetan fam |y entered into an agreenent anongst
t hensel ves by which they agreed to exchange | ots of shares anobngst
thenselves in settlenment of their differences and di sputes. The
guestion before this Court was whether this agreenent for transfer of
shares could be enforced and whet her such an agreenent was in
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viol ation of Section 108 of the Conpani es Act, 1946. It is in that
context that it was held that the agreenent was unenforceabl e not
only because it was agai nst the provisions of Section 108 of the
Conpani es Act but al so because of the orders of attachnment. This
case therefore has nothing to do with the question of enforceability of
an agreement between a | andlord and tenant and | ays down not hing
contrary to what has been laid down in Nanakranis case
It is thus to be seen that the principles |laid down in Nanakram s
case still hold the field. There is no contrary or conflicting decision or
aut hority. The Full Bench was bound by the authority in Nanakranis
case and could not have taken a contrary view.
As Nanakram s case was decided by three Hon' bl e Judges of this
Court, it would also be binding on us. W are therefore not going into
the question of correctness or otherw se of such a view. W nmay
however nention that the inpugned Judgrment dated 20th May, 1993,
of the Full Bench, is not correct for another reason also. Section 13 of
the said Act specifically provides that a person who occupies, w thout
an allotment order in-his favour, shall be deened to be an
unaut hori sed occupant of such premi ses. As he is in auauthorised
occupation he is like a trespasser. A suit for ejectnent of a
trespasser to get back possession froma trespasser could al ways be
filed. Such a Suit would not be on the contract/agreenment between
the parties and woul dthus not be hit by principles of public policy also.
In this view of the matter the decision of the Full Bench dated
20t h May, 1993 cannot be sustained and is set aside. It is held that
the law, as laid down in Nanakram s case, still holds the field. Thus
unl ess the statute specifically provides that a contract contrary to the
provi sions of the statute would be void the contract would remain
bi ndi ng between the parties and could be enforced between the parties
thensel ves. Consequently the Judgment dated 20th Septenber, 1993
dismssing the Wit Petition is set aside.” The matter is sent back to
the H gh Court for deciding the Wit Petition'in accordance with | aw.
The Appeal s stand di sposed of accordingly. ‘There will be no
order as to costs.




