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PETI TI ONER
RAM SARUP

Vs.

RESPONDENT:
UNI ON CF | NDI A AND CRS

DATE OF JUDGVENTO6/ 10/ 1983

BENCH:
VENKATARAM AH, E.S. (J)
BENCH:

VENKATARAM AH, E.S. (J)
SEN, A P. (J)

Cl TATI ON
1983 AIR 1196 1984 SCR (1) 275
1983 SCC' (4) 413 1983 SCALE (2)827
ACT:

Code of CGivil Procedure 1908-Order 44 Rule 1 & 2-Suit
by indigent person  dismssed-Appeal w'th an application
under rule 1 filed/in H gh Court for perm ssion to appeal as
an i ndi gent person-Application under rule 1 disposed of by a
one word order ’'disnissed -Application  nade for permssion
to pay Court fee and prosecute appeal-This application al so
di sm ssed, on ground earlier application dismssed on
merits-Such order-Wether valid and justified.

The Code of Civil - Procedure (Anmendnent) Act 1976 (Act
No. 104 of 1976)-Order 44 Rule 1 & 2 C- P. C - Arendnent of -
Expl ai ned.

HEADNOTE:

The appellant filed a suit as an indigent person in the
Subordi nate Court questioning the validity of an’ order
dism ssing him fromservice. The said suit was disnissed
after contest. He filed an appeal 1in the H gh Court as a
pauper along wth an application under Rule 1 of order 44
Code of Civil Procedure requesting that he may be allowed to
appeal as an indigent person. The application was di sn ssed
by a Single Judge by a one word order “disnmissed'. The
appel l ant thereupon made an application praying for
perm ssion to pay the requisite court fee and to prosecute
the appeal. That application was al so dism ssed by the sane
Judge on the ground that as the application for |leave to
appeal as an indigent person was disnissed on nerits, and
not on the ground that the applicant was not an-indigent
person, there was no question of granting tine to the
applicant to pay court fee.

Al'lowi ng the Appeal to this Court:

HELD: 1 (i) The order of the H gh Court is, clearly,
unsust ai nabl e. Wat was rejected in the instant case was the
application under Rule 1 of order 44 of the Code of G vi
Procedure. The Hi gh Court should have therefore nade an
order as required by Rule 2 granting tine to the appell ant
to pay the requisite court fee and permt himto prosecute
the appeal. The High Court failed to do so even when an
application was nade for that purpose. [280 G H

(ii) The Hi gh Court has |ost sight of the effect of the
amendnment of Rule 1 of order 44 of the Code of Cvi
Procedure by the om ssion of the forner sub-rule (2) of Rule
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1. [280 D

2. After the anendnent of the Code of Civil Procedure
by the Code of Civil Procedure (Anendnent) Act 1976, (Act
No. 104 of 1976) which cane into force with effect from
February 1, 1977 the rejection of the application
276
made under Rule 1 of order 44 of the Code of Civil Procedure
can only nean, that the Court 1is not satisfied about the
claimof the applicant that he is an indigent person and
not hing nore. It does not, however, ampunt to a finding that
the appeal is not a fit one for admssion on nerits.
O herwise Rule 2 of order 44 which permts payment of court
fee after the application under Rule 1 is rejected, would
becorme neani ngl ess. [277 G 280 D E

3 (i) By the anendnent nade in the year 1976 sub-rule
(2) of Rule 1 of order 44 of the Code of Civil Procedure was
del eted. The result is that when an application under Rule 1
of order 44 of ~the Code of CGwvil Procedure comes up for
hearing, the only question to be considered is whether the
applicant. _is an indigent ~person. or not. Any question
relating to the merits of the case does not arise for
consideration at that stage. If the application is granted,
then the menorandum of appeal would have to be registered as
an appeal and disposed of in accordance with |aw. Wen the
appeal is posted for adm ssion the appellant has to satisfy
the Court that the /appeal nmerits adnmi'ssion. At that stage
the appellant may draw the attention of the Court not nerely
to the judgnent and decree appeal ed frombut also to all the
rel evant records in the case to substantiate his claimthat
the appeal deserves to be admitted. [279 G H; 280 A- B]

(ii) Rule 2 of order 44-as it now stands requires that
where an application is rejected under Rul e1 thereof, the
Court may while rejecting the application, allow the
applicant to pay the requisite court feewithin such tinme as
may be fixed by the Court or extended by it fromtime to
time and upon such paynent, the menorandum of appeal in
respect of which such fee is payable shall have the sane
force and effect as if such fee had been paid in'the first
instance. If the requisite court fee is paid the appeal has
to be registered and posted for admission. [280 B-(

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal ‘No. 8690 of
1983.

Appeal by Special Leave fromthe Judgnent and order
dated the 3rd day of My, 1982 of the Delhi H gh Court in
C.M No. 650 of 1980.

M B. Lal for the Appellant.

Dal veer Bhandari, R N Poddar and C V. Subba Rao for
the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. This appeal by special |leave is filed
against the order of the High Court of Del hi dated May 3,
1982. in C. M No. 525 of 1981 (in C M (Pauper) No. 650 of
1980) by which the H gh Court refused pernmission to the
appel lant to prosecute an appeal which he had presented
earlier as an indigent person after
277
payi ng the court fee within such tinme as may be fixed by the
Court as provided in Rule 2 of order 44 of the Code of G vi
Procedure, 1908.

The facts of the case are these: The appellant filed a
suit questioning the validity of an order dism ssing him
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fromthe post of Senior Rakshak/Head Constable, Railway
Protection Force, Delhi in the court of the Sub Judge I st
Class, Delhi as an indigent person. That suit was disnissed
after contest. Against the decree passed in the suit, he
filed an appeal before the Hgh Court of Delhi in CM
(Pauper) No. 650 of 1980 along wth an application under
Rule 1 of order 44 of the Code of Civil Procedure requesting
that he may be all owed to appeal as on indigent person. That
application was di smssed by the | earned Single Judge of the
Hi gh Court by a one word order stating 'Dismissed” on My
14, 1981. The appellant thereupon nmade an application No. C.
M 525 of 1981 praying for perm ssion to pay the requisite
court fee and to prosecute the appeal. That application was
al so dismissed by the sane |earned Judge by the order dated
May 3, 1982 in which heinter alia observed thus:

"The application for leave to appeal as an
i ndi gent person was di smssed on nmerits, and not on the
ground that~ the applicant  was not indigent person. |
could not” have disnmissed it on the latter ground
wi t hout holding an inquiry as to the of the applicant.
Since that application was  dismssed on nerits, there
was no question of” granting tine to the applicant to
pay court fee".

This appeal is directed against the above order. A
reading of the aforesaid order shows that the | earned Judge
was of the view that he had di snmissed the appeal itself on
nerits on May 14, 1981 when he di sm ssed the application for
| eave to appeal as 'an indigent person. The question which
now ari ses for consideration is whether such an order can be
passed at the stage ~at. which it was passed after the
anmendnment of the Code of Civil Procedure by the Code of
Cvil Procedure (Amendnment) Act, 1976 (Act No. 104 of 1976)
which cane into force wth effect from February 1, 1977
Prior to the abovesaid anendnment, order 44 of the Code of
Cvil Procedure contained two Rules. Rule 1 of order 44 of
the Code of Cvil Procedure whichis material for purposes
of this case read as foll ows:

"1. (1) Any person entitled to prefer an appeal
who is unable to pay the fee required for the
menor andum of

278
appeal, may present an application acconpanied by a
menor andum of appeal, and nay be all owed to appeal as a

pauper, subject, in all matters, including t he
presentation of such application, to. the  provisions
relating to suits by paupers, in so far as those

provi sions are applicable.

(2) The Appellate Court, after fixing a day for
hearing the applicant or his pleader and hearing him
accordingly if he appears on that day, and upon a
perusal of the application and of the judgnment and
decree appealed from shall reject the application
unless it sees reason to think that the decree is
contrary to law or to some usage having the force of
law, or is otherw se erroneous or unjust".

It is seen fromthe above provision (as it stood prior
toits amendnent) that an appellant who wished to file an
appeal without paynment of the requisite court fee had to
file an application accompani ed by the nenorandum of appea
praying for permission to prosecute the appeal as an
i ndi gent person. On the presentation of such an application
the appellate court after fixing a day for hearing the
application or his pleader and hearing himaccordingly if he
appears on that day and upon a perusal of the application
and of the judgment and decree appeal ed fromwas obliged to
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reject the application unless it saw reason to think that
the decree was contrary to |law or to some usage having the
force of law or was otherwi se erroneous or unjust. Under
Rule 2 of Order 44 of the Code of Cvil Procedure as it
stood prior to its amendnent the inquiry into the pauperism
of the applicant could be made either by the appellate court
of under the orders of the appellate court by the court from
whose decision the appeal had been preferred. No further
inquiry on this question was, however, necessary if the
applicant had been allowed to sue or appeal as a pauper in
the court from whose decree the appeal was preferred, unless
the appellate court saw cause to direct such inquiry. It is
thus seen that under the llawin force prior to the amendnment
by Act No. 104 of 1976. it was necessary for a person who
wanted to file an appeal in forma pauperis, as it used to be
called then, to establish not nerely that he had no neans to
pay the requisite court fee but also that the decree
appeal ed agai nst-was contrary to |law or to some usage havi ng
the force of 1law or was otherw se erroneous or unjust and
that the " dismssal of an application to file an appeal in
forma pauperis could be either on  the ground that the
appl i cant was not a pauper, or on the ground that the decree
was not contrary to |law or to sonme usage having the force
279

of law or was otherwi'se erroneous or unjust, or both. It
was, therefore, necessary for the Court to exam ne the case
inmerits also though for the |limted purpose of sub-rule
(2) of Rule 1 of order 44 of the Code of Civil Procedure
bef ore either granting or rejecting an application to file
an appeal in forma pauperis.

After the anmendnment of —order 44 of the Code of Cvi
Procedure by Act 104 of 1976, there are three Rules in it.
Rules. 1 and 2 thereof now read as foll ows:

"1. (1) Any person entitled to prefer an appeal
who is unable to pay the fee required for the

menor andum  of appeal, ~may -present an application
acconpani ed by a nmenorandum of appeal, and’ may be
allowed to appeal as an indigent person, subject, in
all matters, i ncluding the presentation of such
application, to the provisions relating to suits by
i ndi gent person, 1in so far as those provisions are

appl i cabl e.

2. Wiere an application is rejected under rule 1
the Court nay, while rejecting the application, allow
the applicant to pay the requisite court-fee, within
such time as may be fixed by the Court or extended by
it from time to time and upon such payment, the
menor andum of appeal in respect of which such fee is
payabl e shall have the same force and effect as if such
fee had been paid in the first instance."

It is not necessary to set out Rule 3 which is only an
i mproved version of the former Rule 2 here as it nerely
deals with the node of holding an inquiry into the capacity
of the applicant to pay the court fee.

By the above said anendnent made in the year 1976 sub-
rule (2) of Rule 1 of order 44 of the Code of Cvi
Procedure is deleted. The result is that when an application
made under Rule 1 of order 44 of Civil Procedure Code cones
up for hearing, the only question which has now to be
consi dered is whether the applicant is an indigent person or
not. Any question relating to the nmerits of the case does
not arise for consideration at that stage. If the
application is granted, then the nmenorandum of appeal would
have to be registered as an appeal and disposed of in
accordance with law. Wen the appeal is posted for adm ssion
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280

that the appeal merits adnmission. At that stage the
appel l ant may draw the attention of the Court not nerely to
the judgnent and decree appealed from but also to all the
rel evant records in the case to substantiate his claimthat
the appeal deserves to be admitted. Rule 2 of order 44 as it
now stands requires that where an application is rejected
under Rule 1 thereof the Court may while rejecting the
application, allow the applicant to pay the requisite court
fee within such tine as may be fixed by the Court or
extended by it fromtine to tinme and upon such paynment, the
menor andum of appeal in respect of which such fee is payable
shal | have the sane force and effect as if such fee had been
paid in the first instance. If the requisite court fee is
paid the appeal has to be registered and posted for
admi ssi on.

Fromthe foregoing it appears that the H gh Court | ost
sight of 'the effect of the anendnment of Rule 1 of order 44
of the Code of Civil Procedure by the om ssion of the forner
sub-rule (2) of Rule 1. Arejection of the application nade
under Rule 1 of order 44 now can only mean that the Court is
not satisfied about the claimof the applicant that he is an
i ndi gent person and nothing nore. It does not, however,
amount to a finding that the appeal is not a fit one for
admi ssion on nerits.” Gherwise Rule 2 of order 44 which
permts paynment of court fee after ~the application under
Rule 1 is rejected, would becorme neaningl ess.

It is no doubt true that the learned Judge of the Hi gh
Court states that he had disnmissed the appeal on nerits when
he said 'disnmissed on My 14, 1981, but the -appellant
contends that could not be the neaning to be attached to
that order having regard to the lawnow in force. It is
likely that having regard to the truelegal position the
appel l ant  may not have placed at the time when the
application came wup for consideration before the H gh Court
all his subm ssions which he would have nade if the appea
had been posted for adnission. In this situation the
possibility of the occasioning of failure of justice cannot
be ruled out. Since what was rejected was the application
under Rule 1 of order 44 of the Code of Cvil Procedure the
H gh Court should have made an order as required by Rule 2
thereof granting tinme to the appellant to pay the requisite
court fee and permtting himto prosecute the appeal. The
Hi gh Court failed to do so even when an application was made
for that purpose. The order of the Hgh Court is clearly
unsust ai nabl e.

281

We, therefore, set aside the order of the H gh Court
passed on May 3, 1982 in C M No. 525 of 1981 and remand
the case to it to pass an order granting time to the
appellant to pay the court fee as required by Rule 2 of
Order 44 of the Code of CGCivil Procedure and to dispose of
the case in accordance with | aw w thout being influenced by
the circunstance that it had been rejected earlier on nerits
as observed by the | earned Single Judge.

Before concluding this judgnent we wish to draw the
attention of the High Court to the description of the
applications filed before it wunder Order 44 of the Code of
Cvil Procedure. Action may be taken to delete the word
"pauper’ from their description in view of the amendnents
made in 1976.

The appeal is accordingly allowed. No order as to
costs.

N. V. K. Appeal al | owed.
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