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ACT:
Trust--Dom nant purpose whether mai ntenance of famly or
charity-Construction of deed- - Cy- pres doctri ne

Applicability of.

HEADNOTE:
The great-grandfather of the appellant executed a trust-deed
in respect of certain properties. The trustees wer e

enjoined to. apply the incone of the trust towards charities
as also for the benefit of the settlor and his fanmly and
descendant s. The appellant fileda suit to enforce his
rights wunder the trust and thetrial court granted him
mai ntenance to the extent of Rs. 50/- per nmensem out of the
trust properties instead of the sumof Rs. 10/. allowed
under the trust deed. |In appeal, however, the H gh Court
di smissed the appellant’s suit and reversed the order of the
trial court granting himthe said increased mai nt enance.
In this Court The contentions of the appellant which fel
for consideration were: (i) whether the dom nant purpose  of
the trust was the maintenance of the settlor’s famly, the
grant to. the charities being only secondary; (ii) ~ whether
the cy-pres doctrine applied to the case, justifying the
paynment of mai ntenance noney as decreed by the trial court
to the appellant.

HELD: (i) The provisions in the deed of trust ~and the
direction to the trustees, first to accurmulate the incone
after neeting the expenses of assessnent, quit rent and
maramath and the nonthly and annual expenses and secondly
to purchase properties therewith were to provide incone only
for the aforesaid charity. The words "for the af oresai d
charity" were of inportant significance. The entire
accumul ation was for charity. The provisions regarding
mai nt enance and educati on were subordinate to the provisions
for meeting the expenses of the Utsavamto be celebrated in
the specified Devast hanans. [303 E--F]

Furt her the provisions regarding mai nt enance and
education were to be at the sole discretion of the trustees
who could stop the same. This power of the trustees was a
conplete negation of the appellanT s contention that the
intention of the settlor was that education and naintenance
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expenses were the dom nant purpose of the settlenent. The
settlor could never have allowed his donminant intention to
be repelled by a discretion conferred on the trustees to
stop such expenses. [303 G -H]

The tenor of the docunment thus pointed to t he
i nescapable conclusion that the predom nant and over -
whel m ng intention of/he settlor was to benefit the
charities and provide for the sanme. [304 Al

(ii) The «cy-pres doctrine applies where a charitable
trust is initially inmpossible or inpracticable and the court
applies the property cy-pres. viz.. to sone other charities
as nearly as possible. resenbling the original trust. In
the present case, the nai ntenance and education expenses
were neither charitable trust nor simlar objects of charity
and the High Court therefore rightly interfered with the
trial court’s order granting increased maintenance at Rs.
50/ - per nmensemto-the appellant. [304 C D

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 1796 of 966.
300

Appeal from the judgnent and order dated January 6, 1964
of the Madras High/Court in OS. A No. 39 of 1961
T.S. Sanganeswaran and K. Javaram for the appell ant.

A. K Sen, MS. Narasinhan and ~S.” Balakrishnan, for
respondents Nos. 1, 5, 6 and 7.

The Judgrment of the Court was delivered by

Ray, J. This appeal is fromthe Judgnent of = the Hi gh
Court at Madras dated 6 February, 1964 dismssing the
appel lant’s suit.

The inportant question which falls for consideration
i s whether the deed of trust dated 1 January, 1908 | created
an absolute dedication to. charity subject only to a charge
for the payment of mmintenance to the nmenbers of charge of
the founder’'s famly or whether the domi nant intention of
the founder was the nmintenance of the famly and the grant
to. the charities was secondary.

The trust deed was executed on 1 January 1908 by S.D
Mudaliar in favour of hinmself, A P.M Midaliar, MT.S
Mudaliar and C V.S. Midaliar. S.D. Mudaliar and his pre-
deceased son D.S. Midaliar’s adopted son S. Mudal i ar
effected a deed of partition dated 25 Novenber, 1907 in
respect of the i mmovable and novabl e properties. By the said
deed of partition S.D. Midaliar the settlor of the deed of
trust obtained the property formng the subject matter of
the said trust deed. The founder dedicated the  said
property by the deed of trust to the trustees. The trustees
were the settlor and the three other Midaliars, viz., AP.M
Mudaliar, MT.S. Midaliar and C. V.S. Midali ar

Br oadl y stated, the trust deed cont ai ned the
following provisions. First, the trustees after excluding
the tax and Maramath expenses. shall during the lifetinme of
the settlor pay himentire incone for the pur pose - of
di schargi ng the debt of Rs. 3000/- nentioned in the deed of
partition and for the maintenance of the settlor during his
lifetinme. Secondly, after the death of the settlor the
bal ance of the debt that m ght be found due on the date
after excluding the paynents made by the settlor is to be
paid to the creditors. Thirdly after the settlor’s lifetine
a sum of Rs. 10/- per pension would be paid out of the
i ncone to the settlor’s daughter-in-law, nanely, t he
appel l ant’ s grand-nmother, viz., father’s nmother "for her
lifetime, for her charity expenses". Fourthly, after the
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lifetime of the appellant’s grand-nother the trustees are to
pay a sum of Rs. 10/- per nensem permanently to the
appel | ant’ s adoptive father who was the adopted son of the
301
appel l ant’s: grand-nother and or the settlor’s predeceased
son and after the lifetine of the appellant’s adoptive
father "to his nmale descendants hereditarily"”. Fifthly,
the settlor gave full power to the trustees after neeting
the expenses of the Utsavamto be cel ebrated in Nunganbakkam
Devest hanans and the trust expenses and the tax and naramath
expenses to expand such sumas they m ght deem proper to
mai ntai n and educate the mal e descendants o.f the settlor’s
predeceased adopted son. . The settlor further provided that
if the trustees were not - willing they would stop, such
mai nt enance and education expenses. Sixthly, the trustees
after the lifetine of the settlor would spend fromand out
of the aforesaid trust incone in such manner as they might
deem proper and have the Vasantha Utsavam cel ebrated for a
period of not Iless than three days during the Vasantha
Ut savam_ ‘which would be cel ebrated every vyear in the
Tenpl es of ~Sri  Agastheeswarar and Venkat esa Per uma
installed by the settlor’'s  ancestors and ensrined in
Nunganbakkam Final 'y, after the lifetime of the settlor
the trustees were directed to accunul ate the anmout remaining
out of the incone fromthe property after excluding the
assessment, quit rent and maranath and the nonthly and
annual expenses and purchase properties therewith and
provide the sane as incone for the aforesaid charity.

In the background of these provisions counsel for the
appel l ant contended that the -dominant intention was a
provision by way o.f a settlenent for the nenbers of the
famly and that the charities were subsidiary purposes to,
the said deed of trust. The provisions or direction to the
trustees first to accunulate the-incone after neeting the
expenses of assessment, quit rent and naramath and the
nmonthly and annual expenses. and secondly to. purchase
properties therewith were to provide incorme only /for the
aforesaid charity. The words "for the aforesaid ‘charity'"
are of inportant significance. The entire accumulati on was
for the charity. The provisions regardi ng maintenance and
education were subordinate to the provision for nmeeting the
expenses of the Utsavam The matter does not rest there.
The provisions regardi ng mai nt enance and education were to
be at the sole discretion of the trustees who could stop
the sanme if the trustees were not willing. This power of
trustees to stop maintenance and educati on expenses is’ a
conplete negation of the appellant’s contention that the
intention of the settlor was that education and nmaintenance
expenses were the dom nant purpose of the settlenent. The
reason i s obvious. The doninant object is never allowed by
the settlor to be repelled by a discretion conferred on the
trustees to stop such expenses. This power to stop is
consistent with the intention of the settlor to treat the
education and mai nt enance expenses as secondary objects only
after the primary purpose of the trust, namely, charities
are fulfilled. The tenor
302
of the docunent points to. the inescapable conclusion that
t he predom nant and overwhel ming intention of the settlor
was to benefit the charities and provide for the sane not
only by making the expenses for the charities as. the first
and f or enost direction but also by provi di ng for
accunul ation of incone and purchase of properties out of the
sai d accunul ated i ncome only for the purpose of charities.

A contention was raised by the appellant that the Hi gh
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Court should not have reversed the finding of the tria
Court for the payrment of maintenance of the appellant at
Rs.50/- per nensem The High Court came to the conclusion
that there was no. legal principle to. sustain this increase
in maintenance. In this Court the contention which was
raised in the H gh Court was repeated, viz., that this was a
case where the cy-pres doctrine would apply. The cy-pres
doctrine applies where a charitable trust is initially
i npossible or inmpracticable and the Court applies the
property cy-pres, viz., to sone other charities as nearly as
possible, resenbling the original trust. In the present
case, the nmaintenance and educati on expenses are neither
charitable trusts nor sim/lar objects of charity.

For these reasons, the appeal fails and is disn ssed
with costs. The appellant will pay the court fees.

Appeal dism ssed
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