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ACT:

I ndian Penal Code ss. 21 & 161-Lecturer in  Govt. Col | ege
appoi nted examiner at an examni nation held by University of
Guj arat-Wiether a ' public servant within nmeaning of s. 21
I.P.C. d. 9 as it stood before-its amendnent by Act 40 of
1964.

Prevention of Corruption Act, 1947-s. 5(2) read with s. (1)
(d)-Ofence wunder-Abuse of position as a public  servant
necessary even when pecuni ary advantage etc. is obtained by
corrupt or illegal neans.

HEADNOTE:

D, a Lecturer in a Governnment College, was appointed as
exam ner of a physics practical examination held by the
Gujarat University. He allegedly took Rs. 500 from - a
candi date at the exam nation for showi ng himfavour . He was
charged with of fences under s. 161 Indian Penal Code and s.
5(2) read with s. 5(1)(d) of the Prevention of Corruption
Act  1947. The Sessions Judge held himto be a ’'public
servant’ wthin the meaning of cl. 9 of s. 21 as it stood
before its amendment by Act 40 of 1964, and held him qguilty
under s. 161 of the |I.P.C. He was al so held guilty under the
1947 Act. In, appeal the High Court held (1) that in is
capacity as examner of Gujarat University lie was not a
public servant and therefore not guilty wunder,  s. 161
I.P.C; (ii) that though a public servant in his capacity as
lecturer in a CGovernnent College he had not abused his
position as such public servant and’” therefore was not
guilty under s. 5(2) read with s. 5(1)(d) of the Prevention
of Corruption Act. The State appealed to this Court.

HELD : (i) As rightly held by the Hgh Court a public
servant within the neaning of cl. 9 of s. 21 as it stood at
the relevant tine nust be an officer of the Government and
the fee or conmm ssion nmust be payable by the Government. A
University Exam ner cannot be considered to hold an office
in the sense in which that word has been understood and
enployed in the Ninth C ause even though exam ning answer
books may fall within the performance of a public duty. A
private individual who has no enpl oynent may be appoi nted an
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exam ner because of his high academic qualifications. He
cannot be said to be holding any office. An examiner who is
in the regular service of a University al so cannot be said
to be a public servant since a University is not a |oca

authority within the meaning of clause 12(b). Since the
appel  ant was not a public servant under s. 21 |.P.C he was
rightly acquitted of the offence under s. 161 I.P.C. [319
F-320 H]

Ram Krishna Dalnmia v. Delhi Administration, [1963] 1 S.CR
253, applied.

(ii)lt was never the case of the prosecution that D had been
guilty of any abuse of his position as a lecturer of the
Government College. As he was not a public servant when he
was acting as an exam ner it could not be said that there
had been any abuse by himof his position as a public
servant. He was therefore rightly acquitted by the High
Court of the offence, under s. 5 (2) read with s. 5 (1) (d)
of the Prevention of Corruption Act 1947. [325 E]

314

There are two ways of |ooking at clause 5(1)(d). e is
t hat the words "“corrupt or illegal neans" stand by
thensel ves and as soon as it is established that a public
servant has by such neans obtained any valuable thing or
pecuni ary advantage he is guilty of the offence. The other
way of reading this clause is by confining the words "by
ot herwi se" to the means enployed. Thus the nmeans enployed
may be corrupt or illegal or may be of such a nature as
woul d savour of a dishonest act. But-the abuse of position
as a public servant woul d be essential whether the nmeans are
corrupt or illegal or are of the nature covered by the word
"ot herw se". The anal ysis of clause (d) nmade in Narayanan
Nanbi ar’s case seens to |l end support to the view taken by
the Hgh Court that the abuse of position as a  public
servant is essential. [324 A-D

In clauses (a), (b) and (c) of s: 5(1) the abuse of position
as a public servant is clearly inplied. Cause (e) also
carries the sane inplication. (It wuld, therefore, be
reasonable to put on clause (d) a construction ‘which is
consistent wth the other clauses of the sub-section. [325
d

M Narayanan Nanbiar v. State of Nerala, [1963] Suppl. 2

S .CR 724 and Rain Krishna & Another v The State of
Del hi, [1956] S.C. R 182, applied.

Dhaneshwar Narain Sexana v. Del hi Admnistration,[1962] 3
S.C. R 259, distinguished.

State of Ajmer v. Shivji Lal, [1959] Suppl. 2. S.C-R 739,
referred to.

JUDGVENT:

CRI'M NAL APPELLATE JURISDICTION: Cr. A No. 190 and 191 of
1969, and 63 and 64 of 1972.

Appeal s by certificate/special |eave fromthe Judgment —and
Order dated Septenber 9, 1968 of the Gujarat High Court  in
Crimnal Appeals Nos. 486 and 555 of 1966.

Unila Kapoor, B. D Sharma for S. P. Nayar and Kanlesh
Bansal, for the appellant (In all the appeals).

MYV. Coswami, for the respondent (In C. As. Nos. 190

of 1969 and 63 of 1972).

H K. Thakur and S. K. Dhol akia, for the respondent (In

Cr. As. Nos. 191 of 1969 and 64 of 1972).

The Judgnent of the Court was delivered by

Gover, J. This judgnent will dispose of all the four
appeal s fromthe judgment of the CGujarat H gh Court.
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Two appeals, i.e. C. As. No. 190 & 191 of 1969 had been
brought by certificate. The certificates being defective
for want of reasons they could not be entertained on that
short ground. However, two petitions for special |eave were
filed and the sane were granted. Those appeals (Cr. As. 63
& 64 of 1972) will be dealt with in this judgnent.

The facts may be stated. Manshankar Prabhasbankar Dwi ved

was at the material time a Senior Lecturer at the D K V.

315

Arts & Science College, Jammagar which is a Governnent
col | ege. Val | abhdas Gordhandas Thakkar was a | ega

practitioner conducting cases before the Inconme tax and
Sales tax Departnents. He was al so a resident of Jamagar.
It was alleged that in April 1964 the Physics practica

exam nation for the first year B.Sc. was to be held by the
Gujarat University. ~One of the centres was Surendranagar

Dwi vedi had been appointed as an Examiner for Physics
practical. He, is alleged to have accepted gratification of
Rs. 500/- other than |legal rermuneration for showing favour
to a candidate Jayendra Jayantilal Shah by giving him nore
mar ks than he deserved in the Physics practical exam nation.
It is stated that he had obtained that amount through
Thakkar . Dwi vedi was charged with comm ssion of offences
under s. 161, Indian Penal Code and s. 5 (2) read with S. 5
(1 ) (d) of the Prevention of Corruption Act, 1947,
hereinafter called the 'Act. Thakkar was charged under s.
165-A, Indian Penal Code, and s. 5(2) of the Act read with
s. 114 of the Indian Penal Code. ~The Special Judge who,
tried both these persons found themguilty of the offence
with which they were charged.~ He inposed a sentence of 2
years’ rigorous inprisonnent and a fine of " Rs. 1,000/-, (in
default further rigorous inprisonnment for six nonths) Ql
each of these persons.

Both the convicted persons filed appealsto the High Court’.
The High Court found that the prosecution case had been
proved agai nst both Dwi vedi and Thakkar on the nmerits but on
the view which the H gh Court expressed about the anbit and
scope of the sections under which the charges were laid they
were acquitted, The present appeals have been filed by the
State agai nst both these persons who are respondents’ before
us.

It is unnecessary to give the entire prosecution story. We
may only refer to what is the last and final stage of that
story. According, to the prearranged plan it was alleged

that Pranlal Mbhanlal who was the conplai nant and who was
the brother-in-law of the student, Jayendra, went to the
col l ege, where the exam nation was to take place, along with

a panch witness Shivaji. Thakkar was in the porch of. the
col l ege and he denmanded the noney for being given to Dw ved
Pranlal, however, insisted that the nmoney would be paid

after he had talked the matter over with Dw vedi,and the
work was done.. Thakkar replied that Dwivedi was busy and
would be available after some time. So they all  ‘left.
Thakkar, followed them Wen Pranlal and Shivlal reached
the Trolly Station Thakkar canme there and asked themto go
with himto a place called 'Vikram Lodge’ which they did.
There Thakkar agai n denanded noney but Pranlal gave the sane
reply which he had given before. At about 11 A M these
three persons cane back to the college and Wnt to the first
fl oor where

3-L128SupCl/ 72

316

the examnination hall was situate and stood outside the hall
There Thakkar brought Dwi vedi and Dwi vedi said "why are, you
del ayi ng. You are a fool you will spoil the life of the
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student. Pay the anobunt to Thakkar". Then Pranlal paid Rs.
500/- |lo Thakkar in the presence of Dwivedi. Thakkar
counted the noney and put it in his pocket. Dwi vedi  went
back to his room Thereafter the signal was given and the
raiding party arrived and made the recoveries. Necessary

panchnamas were prepared.

The H gh Court agreed with the Special Judge that the
prosecution case agai nst the present respondents in respect
of the demand and acceptance of bribe of Rs. 500/- for the
purpose of giving nore marks to Jayendra had been proved.
It was, however, argued before the H gh Court that as
regards s. 161, Indian Penal Code,, it was necessary that
the person commtting that offence nmust be a public servant.
Al though Dwivedi was a Senior Lecturer in a Governnent
College the bribe was sought 'to be obtained not in
connection wth any official act or in connection with the
exercise of his official functions as a public servant but
in connection with his work as an Exami ner of the Cujarat

Uni versity. An Exami ner of the University did not fal
within thedefinition of a "public servant" as given in s.
21 of the Indian Penal Code. It was naintained on behalf of

Dwi vedi that although he had abused his position as an
Exam ner but he had not done so as a governnent servant in
whi ch capacity alone he could be a public servant. The
Special Judge had, however taken the view that even an
Exam ner was a public servant. As regards the offence under
the Act the Special Judge had held that it was not necessary
that the m sconduct should be conmitted in the discharge of
the public servant’s duties. Once it was proved that the
paynment had been obtained by corrupt or illegal means it was
not necessary that the accused should abuse his position as
a public servant or that he should have obtained the noney
while acting as a public servant. The Hi gh Court 'did not
accept the reasoning or the conclusion of the Special ' Judge
on these points.
Section 21 of the Indian Penal Codeas it stood at the nate-
rial tinme and before the anendnents which were nmade |ater
contained several clauses. The ninth clause was in the
follow ng terns: -
"Ninth.-Every officer whose duty it "is, as
such officer to take, receive,, keep or expend
any property on behalf of the, Governnent  or
to make any survey, assessment or contract on
behal f of the Governnment or to execute -any
revenue process or to investigate, or to re-
port on any matter affecting the pecuniary
interests of the Governnent or to make,
aut henticate or keep any
317
docunent relating to the pecuniary interests
of t he CGovernment or to prevent t he,
infraction of any law for the protection of
the pecuniary interests of the Governnent and
every officer in the service or pay of the
Gover nirent or remuner at ed by f ees or
conmission for the performance of any public
duty".
The first question which has to be resolved is whether
respondent Dwivedi was a public servant within the meaning
of the Ninth clause of s. 21, Indian Penal Code, keeping in
view the <capacity in which and the nature of the duties
whi ch he was Perfornmi ng as an Examiner of University which
it has been found, had no connection wth his being a
CGovernment servant. It is well known that Universities
appoi nt Exam ners havi ng t he requisite academ c
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qualifications who nay or may not be government servants.,
For instance, a person having the requisite academ c
qualifications who is working in a private institution can
and usually is appointed an Exani ner by the University. The
guestion that inmediately arises is whether an Examiner of a
University as such can be regarded as a public servant
within the neaning of ninth clause of s. 21, Indian Pena
Code. It will be useful to |ook at the scheme of s. 21.
There could be no difficulty about the second, third and 4th
cl auses which deal with the conmi ssioned offers in the Armed

Forces, judges and officers of the Courts of Justice whose
duties are as such officers to do various matters nentioned
in those clauses. The Fifth clause brings wthin the
definition every juryman, assessor or nenber of,;: a

panchayat assisting a Court of Justice or public servant.
Under the sixth clause every arbitrator or other person to
whom any cause or - matter has been referred for decision or
report ~by any Court of Justice or by any other conpetent
public authority would also fall within the words "public
servant"”.  _Seventh and ei ghth clauses deal wi th persons who
perform nmainly policing duties. The tenth clause covers
officers whose duty it is totake receive, keep or expend
any property to make any survey or assessnment or to | evy any
rate, or tax etc. The eleventh clause relates to persons
who hold any office by virtue of which they are enmpowered to
prepare, publish etc. an electoral roll or to conduct an
el ection. The twel fth clause covers-every officer in the
service or pay of local authority or corporation engaged in
any trade or industry established by the Central, Provincia
or State Government. or a -Government conpany. In the
illustration gi ven it is stated t hat a Muni ci pa
Conmi ssioner is a public servant. According to Explanation
persons falling, under any. of the description given in the
twel fth clause are public servants whether appointed by the
CGovernment or not. Section 21.-was anended.in 1964. The
ninth clause was retained substantially ,:is it  existed
previously except that the following words were
318
dropped "and every officer in the service or pay of the
CGovernment or renmunerated by fee or - commission for the
pur pose of any public duty". The twelfth clause was recast
and the new provision was in these terns :-
"Twel fth. - Every person-
(a) in the service or pay of the Governnent
or remunerated by fees or conmi ssion for the
per f or mance of any public duty by t he
Gover nment ;
(b) in the service or pay of a | oca
authority a corporation established by or
under a Central, Provincial or State Act or a
Government conpany as defined in section 601
of the Conpani es Act, 1956."
Thus sub-cl ause, (a) of the 12th cl ause, after the amendnent
corresponds substantially to the last part of the old ninth
clause with this change that the expression "every officer”
has now been substituted by the words "every person" and
after the words "performance of any public duty" it has been
added "by the Covernnent."
The argunent which has been addressed mainly on behalf (if
the State and which Was pressed before the Hgh Court is
that the ninth clause, as it stood, when the offences are
alleged to have been committed would cover the case of
Dwi vedi as he, was an officer in the service or pay of the
CGovernment or was remunerated by fee or commission for the
performance of a public duty. Acting as an Examiner, it has
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been suggested, is the perfornmance of a public duty. | f
Dwi vedi was remunerated by fee or conmission by t he
University for the performance of that public duty he would
be covered by the last part of the ninth clause as it stood
at the relevant tine. It is admtted on behalf of the State
that after the anmendment made in 1964 under the twelfth
clause it is only a person in the service or pay of the
CGovernment or remunerated by fee or commission for the
pur pose of any public duty by the Government who would fal
within the definition of "public servant” within sub-clause
(a) of the, Twelfth clause. But it is argued that the
position was different under the’ Ninth clause as the words
"fly the Governnent" did not follow the words "performance
of any public duty" although at every other appropriate
Place the word "Government" was to be found in the N nth
cl ause. The omi ssion of these words show that the clause
was w der when it came'to the case of an officer who was
renmunerated by fee or comm ssion for the performance of any
public duty and it-was not necessary that the renuneration
by any of fee or conm ssion should be paid by the Governnent
as is now necessary under subclause (a) of the Twelfth
cl ause after the anmendnent.
319
The Hi gh Court gave the, follow ng reasons for holding that
tile last part of 'the Ninth clause, as it stood before the
amendrment, woul d not cover the case of Dwi vedi
(1) The context of the whole of the N nth
cl ause i ndi cated that the connection with the
Covernent was necessary either in respect of
the paynent of renmuneration or-in respect of
the performance of public duty.
(ii)The person to be an officer nmust. hold
sone office. The holding of° office inplied
charge of a duty attached to that office. The
per son who was~ remunerated by fee or
conmi ssion nmust be an-officer. Therefore the
use of the word "officer" read in the, context
of the words inmedi ately preceding 'the |ast
part would indicate that the renuneration

cont enpl at ed was r emuner at.i-on by t he
Gover nment .
(iii1)The amendnent made in 1964 and in

particular the addition of the words "by the
CGovernment" in subclause (a) of clause Twelfth
showed the legislative interpretation of the
material portion of clause Ninth as it stood
bef ore the amendment under considerati on.
(iv)It is well settled that in a (statutory
provision inposing crimnal liability if there
is any doubt as to the nmeaning of a certain
expression or words its benefit should be
given to the subject.
It has not been shown to us by the | earned counsel for the
appel l ant that the reasoning of the H gh Court on the above
point suffers fromany infirmty. Apart from the other
reasons given by the H gh Court reason No. (ii) seens to
have a lot of force. It is supported by the decision in Ram
Kri shna Dalma v. Delhi Adnministration(l). Ther e, a
Chartered Accountant had been appointed as an |nvestigator
by the Central Governnment under the Insurance Act 1938 to
i nvestigate into certain matters and he was to get
remuneration for the work entrusted to him It was held
that he did not become an officer as he did not hold any
of fice. The coul d not, therefore, becone a public servant
within the latter part of Ninth Clause of s. 21 of the
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Indian Penal Code. It is noteworthy that the work of an
I nvestigator was of a nature which could well be regarded as
public duty and the renuneration which was to be paid to

him was by the Governnment. Yet it was hold that he could
not be regarded as holding an office. On that view it is
not possible to put the case of a University Exam ner in

(1) [1963] 1 S.C R 253.

320

a different category. A University Exam ner cannot be consi-
dered to hold an office in the sense in which that word has
been wunderstood and enployed in the Ninth d ause. It is
clear fromthe provisions of the Gujarat University Act 1949
that there is no such condition that only that person can

be appointed as Exam ner who is the holder of an office.
Section 20(xxii) provides for appointnent of Examiners by
the Syndicate. Section 30 enpowers the Syndicate to make
Ordinances to provide for all or any of the follow ng
matters

(iii)"conditions governing the appointment and duties

of exam ners."

No such —Ordinance has been brought to our notice which
restricts the appointnent of the exam ners to persons in the
service of the Governnent or holders of any particular
of fice. Suppose for instance there is a private individua

who is not in the/'regular enploynent or service of either
the Governnment or any public body or authority. He has the
requisite academic qualifications and he is appointed an
exam ner in a particular subject in which he has attained
hi gh academ c distinction. He cannot be said to be holding
any office when he is appointed for the purpose of exam ning

certain answer books even though that may fall ~wthin the
performance of a public duty. There is another difficulty
in regarding an exam ner as a hol der-of an office. Bef ore

the anendnent made, in s. 21 by Act 40 of 1964 a person who
is appointed an exam ner and who receives renmuneration by
fee would fall within the term"public servant" if he is
hol der of an office. But persons(in the regular service of

the University would not be covered by the Ninth Clause. |If
at all, it would be the Twelfth C ause which would be
relevant in their case. It is, “however, -a noot point

whether the University is a local authority wthin the
meani ng of the first part of the Twelfth Clause before the
amendment of s. 21. The expression "local authority" has a

definite neaning. It has always been used in a statute with
reference to such bodies as are connected with local self
Government e.g., Minicipalities, Municipal Corporations,

Zila Parishads etc. As a matter of fact s.3 (31) of the
General C auses Act 1897 defines "local authority" to nean a
nmuni ci pal conmittee, district board, body of port
conmi ssioners or other authority legally entitled to, or
entrusted by the Government with the control or managemnent
of a municipal or local fund. It could never be intended
that only such officers of the University should be public
servants who are remunerated by fee or comm ssion and not
those who are in the regular service of the University. We
concur with the High Court that a University Exam ner cannot
be held to he an officer. Once that conclusion is reached,
he cannot be covered by the Ninth O ause of section 21 of
the Penal Code.
321
The next point which calls for decision is whether appellant
Dwi vedi was guilty of an offence under s.5 (1) (d) of the,
Corruption Act. That provision, as it stood at the materia
time, was as follows :

"S. 5(1) Apublic servant is said to commt
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the offence of crinmnal msconduct in the
di scharge of his duty-

(d)if he, by corrupt or illegal means or by

ot herwi se, abusing his position as public
servant, obtains for hinmself or for any other
per son any valuable thing or pecuni ary

advant age. "
By the Central Act 40 of 1964 the words "in the discharge of
hi,, duty" were omtted. This Court has, however, taken the

view i n Dhaneshwar Narain Saxena v. Del hi Administration(l),
overruling an earlier decision that in order to constitute
an of fence under clause (d) of s.5(1) of the Corruption Act
it is not necessary that the public servant whi | e
m sconducting hinmself should have done so in the discharge
of his duty. Section 2 of this Act provides that for its
purposes "public servant" neans a public servant as defined
in s.21 of the Indian Penal Code. Dwi vedi while. conmtting
the offence under s. 5 (1) (d) bhad two positions-. (1) he
was a lecturer in a Governnent College and (2) he was’ an
exam ner _appointed by the Gujarat University for doing
exam nation work on renmuneration paid by the University. As

a lecturer in Governnment College he certainly fell wthin
the definition of "Public servant” but the act of corruption
attributed to himwas in his capacity as, an exam ner. A

guestion at once. arises is whether s.5(1)(d) will apply to
case of a CGovernnent servant who conmits an act punishable
under the said provision even though when the act is
commtted by himhe iis holding a different position which is
not that of a CGovernnent servant and in which capacity al one
he could fall within the definition of a "public. servant."
The High Court proceeded on the basis that for the purpose
of the opening, Part of s.5 (1) of the Corruption Act
Dwi vedi rmust be held to be a public servant. It was held
that his case did not fall within the clause (d) as he, did
not abuse his Position as a public servant although the
means enpl oyed, were corrupt and il legal

The argument on behalf of the State is that even if /  Dw ved

was not puni shabl e under s.161 of the Indian Penal 'Code with
reference to the work in respect of which he accepted an
illegal certification he would nevertheless beliable under
s.5(1)(d) of the Corruption Act because the liability of “a
public servant has been nmade absolute and it is wholly
imuaterial in what capacity he has conmtted the offence
under sub-clause (d) of s.5(1) of the

(1) [1962] 3 S.C R 259.

322

Corruption Act. He need not have obtained for hinmself any
val uabl e thing, or pecuniary advantage, as a public servant.
Once he is a Government servant and thus falls within the
definition of a public servant and if he uses corrupt or
illegal nmeans for obtaining a valuable thing, or “pecuniary
advant age he commits an offence as cont enpl ated by
s.5(1)(d). It need not further be proved that he abused his
position as a public servant.

W nmay refer to the previous decisions of this, Court
rel ating to the interpretation of s.5(1)(d) of t he
Corruption Act. In Dhaneshwar Narain Saxena v. Delhi
Admi ni stration(1l) Saxena, who was an Upper Division Cderk

was approached by one Ram Narain, a fireman serving in the
Del hi Fire Brigade, for assistance in obtaining a |icense
for a double barreled shot gun which was, in fact obtained.
Saxena was paid certain anmpunt and proni se was nmade to pay
him nore. Ram Narain had made a false declaration with
regard to his salary in the application for the license. H's
al l egation was that he had done so on the advice of Saxena.
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As Ram Narain's |license had been cancelled it was alleged
that he again approached Saxena who demanded sone anounts

for helping himin the matter of restoration of the |icense.
Utimately a trap was |aid and Saxena was caught while the
noney was being handed over to him The main argunent in
this case centered on the question whether Saxena had
conmtted any msconduct in the discharge of his duty.
Overruling the earlier decision of this Court in the State
of Ajmer v. Shivji Lal(2) it was held that it was not
necessary to constitute the offence under clause (d) of s. 5
(1) that the public servant nust do sone thing in connection
with his own duty and there by obtain any valuable thing or

pecuni ary advantage. |t observed that "it was equally wong
to say that if a public servant were to take nmoney from a
third person by corrupt or illegal neans or otherw se

abusing his official Positionin order to corrupt some other
public servant wthout~ there being any question of his
m sconducting, hinmself in the discharge of his own duty he
has not conmtted an offence under.s. 5 (1) (d). It is also
erroneous to hold that the essence of an offence under s. 5
(2 ) read wths. 5 (1) (d) is that the public servant
should do some thing in the discharge of his owmn duty and
thereby obtain valuable thing or pecuniary advantage." No
such question was argued or decided in that case whether for
the comm ssion of 'an offence under s. 5 (1) (d) abuse of
position as a public servant was of the ‘essence or the
essential ingredient of the offence. 1t is noteworthy that
the High Court had, on. the evidence produced by the
prosecution, come to the conclusion that Saxena taking
advantage of his own position as an enployee in the Chief
Conmi ssioner’s Ofice and RamNarain’s i gnorance and anxi ety
to get the license, had induced himto part with the noney
on
(1) [1962] 3 S.C. R 259.
(2) [1959] Suppl. 2 S.C R 739.
323
the promse that he would get the |icense restored. It
appears, therefore, that it was in.that background'that the
decision of this Court was given. The case of M~ Narayanan
Nanbi ar v. State of Kerala() was clearly one in which there
had been abuse by a Governnment servant of his. position as a
public servant. The court referred to the preanble which
indicates that the Corruption Act was passed as it was
expedi ent to make nore effective provisions for t he
prevention of bribery and corruption by public servants. The
addi tion of the word "corruption" showed t hat t he
| egislation was intended to conbat other evils in addition
to bribery. The argunent on behalf of the accused in  that
case proceeded on the basis that clause (d) would take in
only the case of direct benefit obtained by a public servant
for hinmself or for any other person froma third “party in
the manner prescribed (herein and did not cover the case of
wongful loss caused to the governnent by abuse of his
power. Wile analysing s.5 (1) (d) it was said

"Let us look at the clause "by otherw se

abusing the position of a public servant", for

the argument mainly turns wupon the sai d

cl ause. The phr aseol ogy is
very conprehensive. It covers acts done
"ot herwi se” than by corrupt or illegal neans

by an of ficer abusing his position. The gist
of the offence under this clause is that a
public officer abusing his position as a
public servant obtains for hinmself or for any
ot her person any valuable thing or pecuniary
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advant age. "Abuse" nmeans misuse i.e. using
his position for sonething for which it is not
i nt ended. That abuse may be by corrupt or

illegal means or otherw se than those neans.
The word "ot herw se" has wi de connotation and
if nolimtation is placed onit, the words
"corrupt", "illegal" and "otherw se" mentioned
in the clause becone surplusage, for on that
construction every abuse of position is
gathered by the clause. So sonme Ilinitation
will have to be put on that word and that
[imtation is that it takes colour from the
precedi ng words along with which it appears in
the clause, that is to say sonething savouring
of di shonest act on his part."

The court entertai ned no doubt that every benefit obtained

by the public servant for hinself or for any other person by

abusing his position as a public servant fell wthin the

m schi ef of the said clause.

Al though " in the above decision the question whether the

wor ds "abusing his position as a public servant" qualify the

word "Qtherwi se" or also the words "corrupt or illega

means”" ins. 5 (1) (d)

(1) [1963] Suppl. 2/S.C.R 724.
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was not discussed directly, the observations nade seem to

indicate that the word "Otherw se" refers to neans other

than corrupt or illegal by which a public servant nay abuse
his position. There are two ways of |ooking at the clause
on is that the words "corrupt or illegal neans"  stand by

thenselves and as soon-as it is established that a public
servant has by such neans obtained any valuable ‘thing or

pecuniary advantage he will be guilty of the offence. The
other way of reading this clause i's by confining the  words
"by otherwise" to the neans enployed. Thus the ' neans
enployed may be corrupt or illegal or may be of / such a

nature as woul d savour of a dishonest act. But the abuse of
position as a public servant would be essential whether the
neans are corrupt or illegal or are of the nature covered by
the word " otherw se". The analysis of clause (d) made in
Nar ayanan Nanbi ar’ s(1) case by Sabha Rao J. (as he then was)
seens to lend support to the view, taken by the H gh Court
that the abuse of position as a public servant is essenti al

The reasoning of the H gh Court proceeds on these |Iines.
The second part of cl. (d) relating to the obtaining of the
val uable thing etc. relates to the object of the public

servant, namely, the obtaining of a bribe. The first part
concerns the manner of achieving that object.  "The nanner
is the use of neans and use of position. As to the use of
neans the clause expressly nentions corrupt or illegal but
the |l egislature does not want to limt itself to these means
only and so goes on to use the word "otherwise." If the
meaning to be given to the word "otherwise" is, as earlier
stated, the words "by corrupt or illegal nmeans" or "hy
ot herwi se" forma single clause and do not formtwo cl auses.
If that is so the abuse of position as a public servant that
is referred to is the abuse by corrupt or illegal neans or
by otherwi se." The Hi gh Court also relied on the anal ysis of
s. 5 (1) (d) contained in Ram Krishna & Another v The State
of Delhi (2) , where it was pointed out that the offence
created thereby is of four kinds. Bribery as defined in
s.161 of the Indian Penal Code, if it is habitual, falls
within clause (a). Bribery of the kind specified in s. 1
65, if it is habitual, is conprised in clause (b) Cause (c)
contenmplates crimnal breach of trust by a public servant.
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For that s. 405 of the Indian Penal Code has to be |ooked
at . An argunent was advanced in that case that clause (d)
seens to create an independent offence distinct from sinple
bribery. This is what the court observed: --
"In one sense, this is no doubt true but it
does not follow that there is no overlapping
of offences. W have primarily to |look at the
| anguage enpl oyed and give effect to it. e
class of cases might arise where corrupt or
illegal means are adopted or pursued by the
public servant to gain for hinmself a pecuniary
advant age- .
(1) [1963] Supp, 2 S.C.R 724.
(2) [1956] S.C.R 182.
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The word "obtains" on which much stress was
| ai d does not eliminate the idea of acceptance
of - what” is given or offered to be given,
though it connotes also an elenment of effort
on - the part of the receivers One nmay accept
nmoney, that if offered, or solicit payment of
a bribe, “or extort the bribe by threat or
coerci on; in each case, lie obt ai ns a
pecuni‘ary advantage by abusing his position as
a public- servant."
Thus in clauses (a), (b) and (c) the abuse of position as a
public servant is clearly inplied. Clause (e) also «carries
the same inplication. It would, therefore, be reasonable to
put on clause (d) a construction which is consistent wth
the other clauses of the sub-section. According to the,
H gh Court such a construction would al so keep, the offence
within the imtation and the object of the Act. The abuse
of the position would be the necessary ingredient of the
of fence; the abuse being either by corrupt or illegal ' means
or by other neans of the nature nentioned in Narayanan
Nanbi ar’ s(1) case.
Counsel for the State has. not been able to satisfy us that
the wvarious reasons given by the H gh Court as ‘also the
observations made in the previous judgnments of this ' Court
are not sufficient to sustain  the construction or
interpretation of s. 5 (1) (d) which conmended itself to the
H gh Court.
As Dwi vedi was not a public servant when he was acting as an
examner it could not be said that there had been any abuse
by himof his position as a public servant. It~ was never
the case of the prosecution that he had been guilty of any
abuse of his position as a lecturer of the ~Governnent
Col | ege. If Dwvedi was not guilty, Thakkar could not be
held to be guilty of the offences with which he was charged.
We woul d accordingly uphold the decision of the Hi gh /Court
and dismss both the appeal s.
G C Appeal s di sni ssed.
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