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Representati on of the People Act (43 of 1951) Ss. 77, 116-A
and 123(6)--Corrupt Practice-Standard of proof.

Practice and Procedure-Finging by H gh Court in election
di sputes-Interference by Supreme Court.

HEADNOTE

Section 77 of the Representation of the People Act, 1951,
provides that every candidate at an election shall keep an
account of expenditure incurred in connection wth the
el ection and that the total expenditure shall not exceed the
amount prescri bed.

The appellant and the first respondent contested the
election to the State Legislature and the first -respondent

was successful. The appellant challenged the election on
the ground, inter alia, that the first respondent was guilty
of , corrupt practice having incurred or aut horised
expenditure in contravention of s. 77. The el ection

petition was disnm ssed by the High Court.

In appeal to this Court, it was contended that “there was
evidence to show that the expenditure incurred by D, 1in
connection wth the use of two jeeps during election was
authorised by the first respondent and if that expenditure
was added to the amount shown by the first respondent as his
expendi ture, the total expenditure would exceed the
prescribed limt of Rs. 9000.

During the pendency of the appeal. s. 77 was amended by
inserting two Explanations in the section. Expl anation 1
provides that the expenditure incurred or authorised in
connection wth the election of a candidate by a politica
party or by any other association or body of persons or by
any individual other than the candidate or his election
agent, shall not be deened to be expenditure in connection
with the election, incurred or authorised by the candidate
or his election agent.

Di sm ssing the appeal

HELD : (Per curiam) The allegation of corrupt practice
agai nst the respondent has not been proved beyond reasonabl e
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doubt. [109H & 123F]

(Per M H Beg, J.)-If a charge of a corrupt practice is
held to have been established against a candidate, it nay
have grave repercussions on his reputation and politica
future; and, therefore, prudence requires that the stricter
standard of proof of a crimnal charge should be applied.
[ 109F]

The Hi gh Court has held that as the precise connection of D
with the first respondent was not satisfactorily
established, the charge of corrupt practice against the
first respondent must fail. This Court will not, without a
,better reason than merely that another inference on the
evidence is possible, ‘disturb such a finding even on a
statutory first appeal ~on facts. There is, if a bare
bal ance of probabilities could decide the case, sufficient
circunstantial evidence to connect the expenditure incurred
by D with the respondent who did not even produce any
account” books, ~though the law requiem him to maintain
satisfactory -accounts to support his return of expenses;
yet, if the rules of circunstantial evidence were applied
with the strictness wth which they axe applicable in
criminal cases it nust be held that the case against the
first respondent has not been proved beyond reasonable
doubt. [109D E-F-GH

108

(Per Y. V. Chandrachud and A. C. Gupta, JJ.) : (1) The
appeal has to be decided in the light of the Explanation
added to s. 77.

(2) The findings of fact recorded by the Hi gh Court should
not be disturbed in an appeal under s. 116-A, unless there
was sonme serious error-in the findings. In the present
case, the Judge who tried the petition, had recorded his
i mpressi on about the deneanour of the w tnesses whenever he
t hought necessary. The findings based solely on t he
deneanour of the wi tnesses cannot be reversed in appeal, but
the concl usions of fact recorded upon a consideration of the
probabilities can be tested to/see if they contain any
serious error [121H 122A]

(3)A charge of corrupt practice is quasi-crimnal in
nature and nust be proved beyond reasonabl e doubt. [122D
(4)Before the Hi gh Court the parties  proceeded on the
footing t hat the question raised related to bot h
al | egati ons, nanely, that the respondent incurred or
aut horised the expenditure incurred on the two jeeps, and,
therefore, the scope of the inquiry in appeal ~ cannot be
l[imted only to the question whether the respondent  hinsel f
i ncurred the expenditure. [121A]

(5) There is no evidence of the respondent incurring or any
direct evidence of his authorising the expenditure incurred
for the jeeps. [121D

(6) From the fact that the respondent used the jeeps once
or twice, it could not be inferred that he paid for | their
hire, because, it is well known that candidates ‘at an
el ection very often use their supporters’ vehicles. [121D E]
(7) There is also no reliable circunstantial evidence to
connect the respondent with the expenditure incurred by D.
[ 121H]

(8) The respondent did not produce his account of election
expenses-his case being that he had destroyed the papers
after preparing his return of election expenses. From the
fact of non-production of accounts no adverse inference can
be drawn against the respondent that the expenditure was
really incurred by the respondent hinself. D who made the
paynments gave evidence, and he denied that the respondent
authorised himto make the paynments and this evidence was
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accepted by the High Court. [121 E-F]
D. P. Mshra v. Kamal Narain and Anr. [1971] 1 SSC R 9,
di stingui shed.
(9) The circunstances proved in the case are: (a) that D
worked for the respondent; (b) that D hired the two jeeps
and wused them for the respondent’s el ection canpaign; and
(c) that he sonetines operated from the respondent’s
el ection office. But these circunstances do not justify the
inference that the respondent put D in charge of his
transport arrangenments. [122F-H]
(10)As regards the money spent by Dit is not Dbelievable
that he spent his own noney. But the only alternative
inference is not that it was the respondent’s noney that was
spent and that the respondent authorised D to spend it,
especially when there is evidence to show that t he
respondent’s el ection campaign received financial assistance
from ot her sources, such as the Jan Sangh Party. [123B-(
(11) A note book put in evidence by the appellant seens to
suggest that a part of the noney paid for the 2 jeeps was
taken fromthe respondent. But, the note book was not kept
in the regular course of business, it was not a reliable
document and there was no independent evidence proving the
correctness of the entries therein. Therefore, it is not
possible to rely on'the entries in the note book and it nust
be | eft out of consideration. [120E-121C 122H 123A]
(12)It may be difficult to get hold of ‘evidence in an
el ection dispute to prove such a corrupt practice, but the
| aw requi res proof beyond reasonable doubt. [123E-F]

109

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1551 of
1973.

From the judgnment and order dated 31st August 1973  of the
Punjab & Haryana Hi gh Court in Election Petition No. 42 of
1972.

L. M Singhvi, A Cupta, S. L. Yadava, S. K . Dhingra and
S. Swarup, and J. B. Dadachanji, for the appellant.

H. L. Sibal, S. S. Khanduja, Susnik Kumar Jain, Vishwanath
K. V. and Kapil Sibbal, for respondent No. 1.

The Judgrment of the Court was delivered by

BEG J.-l1 would like to point out that the Hgh Court, in
the judgnment under appeal, recorded the finding, after a
very conprehensive and detailed discussion of the whole
evi dence "that the two jeeps in question actually worked in
support of the respondent’s el ection canpaign (right from
February 18, 1972 to March 11, 1972 under the charge and
direction of Duni Chand". Nevertheless, the Hi gh / Court
finally held that, as the precise connection of Duni @ Chand
with the contesting respondent was not satisfactorily
established, the <charge of corrupt practice against the

respondent nust fail. It is the well established practice
of this Court (see e.g. B. B. Karenore & Os. v. Govind &
Os.) (1) that it will not, without a better reason than
nerely that another inference, on evidence on record, is

possi bl e, disturb such findings even on a statutory first
appeal which is not confined to questions of |aw.
We cannot forget that, if a charge or a corrupt practice, as

an electoral offence, is held to have been established
agai nst a candidate, it may have grave repercussions on his
reputation and political future. Ther ef or e, prudence

requires that we should apply the stricter standard of proof
of a crimnal charge in such a case and not decide the case
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on a bare bal ance of probabilities.

It appears to nme that, although there is, if a bare bal ance
of probabilities could decide the case, sufficient
circunstantial evidence to connect the expenditure incurred
by Duni Chand with the respondent, who did not even produce
any account books though the |law requires him to maintain
satisfactory accounts to support his return of election
expenses, yet, if we areto apply the rules of cir-
cunstantial evidence with the strictness with which they are
applicable in crimnal cases, it may be held here that the
case agai nst the contesting respondent is not proved beyond
reasonabl e doubt despite all the circunstances appearing
against him There are other circunstances which suggest
anot her possible inference.  Hence, we are left in doubt on
the question whether he or the Jan Sangh party, from which
he broke away after his election, had incurred these
expenses through ~Duni ~Chand.~ 1, therefore, though not
wi t hout~ sone hesitation, agree with the conclusion reached
by nmy learned brethren that this appeal nust be disn ssed.
| also agree that, in the circunstances of this case, the
parties should bear their own costs.

(1) AIl.R S.C 405.

110

GUPTA J.-This is an appeal under Section 116A of the Repre-
sentation of the People Act, 1951 (hereinafter referred to
as "the Act") froman order passed by the Punjab and Haryana
Hi gh Court at Chandigarh dismssing the election petition
filed by the appellant calling in question the election of
the first respondent to the Haryana State Legislature from
the Kaithal Assenmbly Constituency in 1972. ~Poll was taken
on March 11, 1972. The first respondent who secured 26095
votes was el ected defeating the nine other candidates who
contested the election. Appellant Om Prabha Jain who polled
22673 votes secured the next position in the contest. In
her election petition the _appellant hereinafter al so
referred to as the petitioner, alleged various  corrupt
practices against the returned candidate seeking his
el ection to be declared void under sec. 100 of the Act and
al so prayed for an order under sec. 99 nanming himaguilty of
corrupt practice so that he night be disqualified under sec.

8A of the Act. In this appeal the challenge is confined to
the allegations of corrupt practice under —sub-sec.(6) of
sec. 123-"incurring or authorising of expenditure in
contravention of Section 77". Sec. 77 as it stood when -the

el ection petition was presented was in these terns:
"77. Account of election expenses and maxi mum
thereof.-(1) Every candidate at an election

shall, either by hinmself or by ‘his election
agent, keep a separate and correct account of
al | expenditure in connection wi-t h t he

el ection incurred or authorized by himor by
hi s el ection agent between the date of
publication of the notification calling the
el ection and the date of declaration of the
result thereof, both dates inclusive.
(2) The account shall contain such particulars
as may be prescribed.
(3) The total of the said expenditure shall not
exceed such ampunt as may be prescribed.”
For the State of Haryana the prescribed limt on election
expenses was Rs. 9000.
During the pendency of the appeal in this Court an
O di nance, nanely, the Representation of t he Peopl e
(Amendrent) Ordi nance, 1974 was promul gated anmendi ng sec. 77
of the Act by inserting two explanations to sub-sec. (1)
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thereof. The explanations read as follows : -
Expl anation 1.-Notw thstanding any judgnent,
or der or decision of any court to t he
contrary, any expendi ture i ncurred or
aut horized in connection with the election of
a candidate by a political party or by any
ot her association or body of persons or by any
i ndi vidual (other than the
111
candi date or his election agent) shall not be
deened to be, and shall not ever be deened to
have been, expenditure in connection with the
el ection i'ncurred or authorized by the
candidate or. by his election agent for the
pur poses of this sub-section :
Provi ded that - nothing contained in this
Expl anati on shal |- af f ect -
(a) any judgnent, order or decision of the
Supreme Court whereby the election of a
candi date to the House of the People or to the
Legi sl ative ~Assenmbly ~of a State has been
decl ared void- or set aside before the
commencemnment ~of the Representation’ of the
Peopl e (Amrendnent) Ordi nance, 1974;
(b) any judgnent, order or decision of a
Hi gh Court whereby the election of any such
candi date has been declared void or set aside
bef ore 't he commencenent of the said O dinance
i f no appeal has been preferred to the Suprene
Court against such- judgnent, order or decision
of the Hi gh Court before such comencenent and
the period of Ilimtation for filing such
appeal has expired before such conmencenent.
Expl anation 2.-For the purposes of Explanation
1, political party" shall have the same
meani ng as in the El ecti on Synbol s
(Reservation and Allotnment) Oder, 1968, as
for the tinme being in force.’.
The Representation of the People (Anendnent) Ordinance, 1974
was subsequently repeal ed and repl aced by the Representation
of the People (Arendnent) Act, 1974 (Act 58 of 1974)
inserting the aforesaid explanations in sec. 77 of the “Act.
The appeal before us does not attract the proviso to
Expl anation 1 and sec. 77 with the explanations added will
govern this case
The particulars of the charge that the returned candidate
incurred ,or authorized expenditure above the ~prescribed
[imt are set out in clauses (a) to (1) of paragraph 14 of
the election petition. Dr. Singhvi, |earned counsel for the
appel l ant, confined his submissions to the expenditure
incurred in connection with the use of two |jeeps  bearing
Nos. 6424 and 1116 nmentioned along wth several | other
vehicles in clause (e) of paragraph 14. It is alleged in
that paragraph that though the first respondent showed in
his return his total expenditure as Rs. 5844/24 p., - his
expenses exceeded in any case the prescribed Iimt of Rs.
9000/ -. The contents of paragraph 14 of the election
petition are denied in paragraph 14 of the witten statenent
of the first respondent wherein he has stated that he never
used nost of the vehicles nentioned in the election petition
including the jeeps 6424 and 1 1 16.

112
O the Issues framed, only Issues Nos. 14, 15 and 16 are
rel evant for the purpose of this appeal. These Issues are

as follows:-
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"(14) \Whether respondent No 1 incurred or
aut horised expenditure on the various itens
enunerated in subparagraph (a) to (1) of
par agraph 14 of the election petition.
(15) If any of the items of expenditure
referred to in the preceding issue is proved
to have been incurred by the ret urned
candi date, does the addition of that extra
amount to the anount of expenses shown by the
returned candidate to have been incurred by
him in the return of election expenses take
the total anpbunt spent by him above the
statutory limt of Rs. 9,000/- ?
(16) |If the preceding issue is proved, has
the returned candidate not conmmitted t he
corrupt- practice defined in section 123(6)
read wi th section 77 of the Act ?"
Before ~we turn to the evidence bearing on these issues it
woul d 'be appropriate to state here certain facts in the
background ~which™ nust be kept in mnd in considering the
evi dence. The appellant contested the election as a
candi dat e of the Indian National Congr ess. The first
respondent had filed several nomination papers, two of them
as a candi date of the Bhartiya Jan Sangh and two as i ndepen-
dent. He had signed the pledge of the Jan Sangh, but
ultimately be contested the election as  an independent
candi date. He had been a nmenber of the Minicipal Committee
of Kaithal on the Jan Sangh ticket and was elected its
President in April, 1971 as a nominee of that party. Sone
time after the election in question in the present appea
was over, the first respondent was served with a charge-
sheet by the Bhartiya Jan Singh, Haryana State,  alleging
that he had betrayed the Organisation by failing tojoin the
Jan Sangh Legislature Party which, it-was said, @he had
promised to do as soon as the result of the election was
declared; finally he was expelled fromthe Party. These
facts are not in dispute.
The first witness exanined by the petitioner to prove that
the two jeeps in question were hired for the ~ first
respondent is P.W 3 Jagjit Singh, a taxi driver of~ Delhi.
He proves the letter Ext. P.W 3/1, said to have been given
to him by Brij Mhan, a neighbour, who asked him to -send
four or five jeeps to respondent Charan Dass at Kaithal
Ext. P.W 3/1is aletter dated February 20, 1972 addressed
to Brij Mhan by one Duni Chand Cupta. The I'etter
translated into English fromthe original  Udu reads as
fol | ows
"Kai t ha
20-2-72.
Babu Brij Mbhan Ji.
113
It is requested that | had taken fromyou two
Nos. jeeps on dated 18-2-1972 bearing No. 1116
and 6424 for the election of Shri Charan Dass,
for which | had paid you the ambunt of Rupees
two thousands in Advance. Now | require five

Nos. jeeps nmore. |f you can manage then in-
form at once so that nmay send the advance
t hr ough somebody. Inform at once, hire
charges are no consideration, the work should
be done.
Sd/ - Duni Chand CGupt a,
Kai t hal

Co Shri Charan Dass, Election Ofice
Kai t hal . "
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Two things are to be noted in this letter, that Duni Chand
clains that he had paid Rs. 2000 in advance for the two
jeeps bearing numbers 1116 and 6424, and that he gives his
address, care of Charan Dass el ection office, Kaithal. The
evidence of P.W 3 is that he could secure only two jeeps
froma place called Abohar which he sent to Charan Dass.

The next witness who speaks about these two jeeps is PW 5
Puran Chand. He is a shopkeeper in District Shri Ganga
Nagar in Rajasthan. HE clains that he was the owner of jeep
nunbered 6424 and his cousin Minshi Ram owned the other
j eep, 1116. Hi s evidence is that he and Munshi Ram |eft
Shri  Ganga Nagar on February 13, 1972 with the two jeeps
reachi ng Del hi the next day where they contacted Brij Mhan
a conm ssion agent, for getting their "vehicles hired out".
On February 17, Duni Chand cane to Brij Mohan seeking to
hire two jeeps. Brij Mhan settled the ternms of hire which
were that Duni Chand would pay Rs. 130/- per day for each
jeep from February 18 to March 11, 1972 besides Rs. 5lper
day to the driver of each jeep and also pay for the petrol
The wi tness says that Minshi Rami and he were each paid Rs.
1000 in advance 6y Duni Chand. On March 4, Duni Chand paid
him Rs. 3500./- at Kaithal towards the hire of both the
jeeps and got a receipt fromhimwhich is Ext. P.W 511,
the bal ance, Rs. 740//-, was collected later by the drivers
of the jeeps.

P.W 6 Surja Ramand P.W 7 Madan Lal are the drivers of
jeeps Nos. 1116 and 6424 respectively. ~P-W 6 clains that
respondent Charan Dass used to go about in his jeep and the
respondent’s own car "used to remmin parked in those days".
The witness states further that the respondent never went in
the jeep driven by Madan Lal. The statenent that the
respondent’s car’ was Dot used during the election days is
not consistent with what appears from paragraph 14 (b) and
(c) of the election petition where the petitioner states

114

that the respondent used his car in-connection with election
canpai gn but has not shown the expenses incurred /on that
car.

P.W 7 Madan Lal’s evidence is that on arriving-at Kaitha
with the jeep the witness was deputed by Duni Chand to work
at village Cheeka. This witness clains that the first
respondent travelled in his jeep on two occasions, first~ on
the 18th of February and on Another day, thus contradicting
P.W 6 who had said that the respondent never used the jeep
driven by PPW 7.

Fromthe evidence of PW 3, PW 5 P.W 6 and PW 7 it
woul d appear that Duni Chand hired the two jeeps in question
to help the el ection canpaign of the respondent.

Duni Chand, also known as Duli Chand, was examned as a
Court W tness. H s evidence is that he and six or /seven
ot her persons had fornmed a party to work against the
Congr ess candi dat es in t he Kai t hal and Pehowa
consti tuenci es. This party, however, was not given a  nane
nor did it hold any neeting or issue any poster. He says
that each nenber of this party contributed Rs. 1000/-  to
carry on the el ection propaganda. He admits having witten
the letter Ext. P.W 3/1, and that he had hired the two
jeeps in question through Brij Mhan to work against the
Congress candidates in the aforesaid two constituencies.
According to himthe nmenbers of this party went round in
those jeeps to canvass support for respondent Charan Dass as
they considered the respondent to be the best of the
candi dat es. Asked about the reason why in the letter Ext.
P.W 3/1 he had given his address as "care of Charan Dass’
el ection office, Kaithal ", he says that this was done "to
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facilitate Brij Mhan's man to find ne for «collecting the
bal ance of the hire noney......... the man could have
i nquired the address of my shot) fromthe election office of
Charan Dass". The witness denies that he had given that
address because he was "incharge of the election work of the
respondent relating to enploynment of notor vehicles". The

witness adds that he and his friends who worked for first
respondent at the election did not naintain any record
containing particulars of howthe jeeps were enployed by
them during those days. |In answer to a question put to him
in cross-exam nation regarding a note-book which figures
prom nently in this case, Duni Chand admits that tic not
book, Ext. P.W 8/5, is partly in his handwiting.

Thi s not e-book which we will consider in due course was al so
witten partly by Raghbir Chand who Ilike Duni Chand was
examned as a Court Wtness.. He clains to be one of the
group of seven or eight persons spoken of by Duni Chand who
were helping the first respondent.

The petitioner herself deposing as P.W 30 has narrated how
she cane to know of the said two jeeps being enployed by
respondent Charan Dass. According to her fifteen to twenty
jeeps were used by himfor his election work. She noted the
nunbers of these

115

vehicles in a diary; this record is based on her persona
observation and also on information  received from her
workers. |In answer to a question put by the Court she read
out the nunbers of the jeeps notedin her ‘diary in the
foll owi ng order: "5948, 6055, 6009, 2574, 1710, 9997, 6424,
1116, 6675, HRJ-5324, H M 4147, 6170 and 8363."

The note-book, Ext. P.W 8/5, seenms to be ‘the nost
i nportant docunentary evidence produced on behal f " of the
petitioner to prove that the two jeeps in question had been
enpl oyed by respondent Charan Dass. On sone pages of this
not e- book are recorded in an extrenel y haphazard nmanner the
nunbers of several vehicles with certain dates and  figures
seem ng to indicate when sone of the vehicles first reported
for duty and how they were deployed. The note-book also
nmentions different sunms of nobney stating or hinting at the
sources’ wherefromthese anpbunts were coll ected and i ncl udes
certain entries suggesting payments nade for the wuse of
these vehicles. The two jeeps, 6424 and 1116 are anong - the

vehi cl es nmentioned in the note- book. The petitioner
states in her evidence that P.W 9 Mhan Bahadur brought the
not e-book to her at her residence in Kaithal in the | ast

week of Septenber, 1972. P.W 9 Mhan Bahadur, whose
deposition was recorded on Cctober 5, 1972, states that the
not e-book was given to him"last week" by Punnu Ram Joint
Secretary of the Kaithal Jan Sangh. According to the
witness, Punnu Ramtold himthat Jan Sangh had expelled
Charan Dass fromthe Party and that the note-book would be
of help to the petitioner in her election petition. The
wi tness adds that Punnu Ram knew that the wtness was a
supporter of the petitioner.

In this note-book the nane of Anil Kunmar Gupta, a son of the
first respondent, appears to be witten at two places.
Admittedly, Anil Kunmar was a B. A student inthe R K S. D
Col l ege, Kaithal, and one of his subjects was Civics. Pages
3 to 8 of the note-book contain certain notes on Givics.
According to Mhan Bahadur and the petitioner there were
three |oose sheets of paper inside the notebook. These
| oose sheets of paper which have al so been produced with the
not e-book are: (1) a H ndi nmanuscript containing instruc-
tions for the polling agents (Ext. CW 2/1), (2) bill of a
| oudspeaker dealer in the nane of Charan Dass for Rs.
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101/50p. (Ext. P.W 24/1), and (3) a receipt in H ndi dated
March 6, 1972 for Rs. 41/50p. for hire of |[|oudspeakers,
signed by one Shadi Lal Shad, a worker of the Jan Sangh
Party.

As stated already, it is difficult to find any order or
method in the entries recorded in this note book though the
fact that it belonged to the respondent’s son m ght appear
to lend sone authenticity to the docunent. Respondent
Charan Dass (R W15) and his election agent Gan Chand
(RW14) both however deny that any such notebook was
mai ntai ned by themor that they bad asked Duni Chand or
Raghbir Chand to nake the entries therein. It is also not
clear, how the notebook found its way lo the petitioner
Punnu Ram Joint Secretary of the Kaithal Unit of the Jan
Sangh Party, who is said to

116

have handed over the note-book to Mbhan Bahadur was

exam ned by the respondent (R W 13). Punnu Ram deni es havi ng
made over ‘any note-book to Mdhan Bahadur whom he says he did
not know.. Hi s evidence is that he saw the note-book for the
first time in Court.
Punnu Ram admits that lie worked for the first respondent at
the election on behalf of his Party. The Wi t ness
proves a docunent (Ext.R W13/1) containing a statenent
signed by Shadi Lal Shad that he had "got prepared" 470
small flags and 1000 stencils for the total cost of Rs.
38.80p. This docunment contains the signature of Punnu Ram
who appears to have verified the correctness of its
contents. In his deposition Punnu Ram explains that the Jan
Sangh "had got the flags and the election synbol of
respondent No. 1 prepared as the party was supporting
respondent No. 1". The witness adds that the Jan Sangh
spent a total amount of Rs. 400/- or Rs. 500/on the election
of the first respondent. This part of Punnu Ranmis evidence
is relevant to the other aspect of the case, nanely, who
really paid for the two jeeps if it was found that they had
been enpl oyed for the respondent’s el ection canpaign.

Raghbir Chand who clainms to have nade sone of the
entries in the note-book was examined as a Court WHtness.
Hi s evidence is that Janardan Singh who was his friend and a
menber of the Jan Sangh had asked him to nmake certain
entries in the note-book. He says that the first columm of
page 260 and the whol e of page 261 of the notebook were in
his handwiting. The two jeeps, 1116 and 6424, are
nmentioned in the first colum of page 260 with the word
"Delhi” in Udu witten against them According to  Raghbir
Chand pages were bl ank when the note-book was
brought to him by Janardan Singh. Raghbir Chand says . that
lie did not know why Janardan Singh wanted himto wite in
the note-book and that he obliged his friend wi thout” asking
any questions. The witings on pages 260 and 261 appear to
be in opposite directions, which is one exanple of the |ack
of order and nmethod in maintaining the note-book. Raghbi r
Chand’s explanation is that after he had finished what  he
was asked to wite on page 260 and closed the note-book
Janardan Si ngh thought of getting sonme nore entries nmade by
hi m and opened the note-book at page 261 upside down, and
Raghbir Chand copied on the page as he found it whatever
Janardan Singh dictated to him
Janardan Singh who clainms to be a worker of the Jan Sangh
was also exam ned as a Court witness. According to him
Pawan Kumar, Joint Secretary of the Jan Sangh at Panipat,
canme to see himtowards the end of March, 1972 and left with
him the note-book (Ext. PW 8/5) and a Paris containing
certain figures in English and wanted him to get these
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figures which were all nunerals, copied into the note-book
The witness did not ask himwhy, and as a worker of the Jan
Sangh proceeded to "obey his orders". He says that he and
Raghbir Chand had "blind faith" in each other, and at his
request Raghbir Chand copied the figures fromthe Parcha on
pages 260 and 261 of the note-book. These pages however
contain certain names of places and persons and al so ot her
wor ds; according to Raghbir
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Chand these also were in his handwiting, but Janardan Singh
mai ntains that the Parcha fromwhich Raghbir Chand had
copied did not contain any such nanes or words. Janar dan
Singh’s evidence is that |ater Pawan Kumar collected the
not e- book from him
At the conclusion of Janardan Singh’s deposition, the
| earned Judge appears to have recorded a note of his
i mpression that "throughout his statement, this witness has
been displayi ng nervousness, and prevaricating and avoiding
to give /straightforward answers to the questions put to
hi m'.
Duni Chand’s version is that what he had- witten in the
not ebook was at the instance of Rattan Lal, President of
Ward No. 8, Kaithal Jan Sangh Party. Duni Chand says that
Rattan Lal expressed displeasure at the respondent failing
to honour his promse to join the Jan Sangh |egislature
party, if elected, and enquired of Duni” Chand if he could
produce any evidence whi ch woul d go agai nst ‘the respondent
in the election dispute, then pending in the H gh Court.
Duni Chand made over to Rattan Lal the receipt, Ext.
P.W5/1, given by Puran Chand for Rs. 3500/- paid towards
the hire of the jeeps 1116 and 6424. Five or 'six days
thereafter, Rattan Lal again canme to see Duni Chand with a
diary and a note-book. Duini Chand's evidence is ‘that he
copied on the different pages of the note-book ,whatever
Rattan Lal read out fromthe diary. This was about a 'nonth
after the election. Duni Chand says that when thenote-book

was brought to him it contained all the other witings thatare
now there. Duni Chand’'s evidence is that he did not questionRattan
Lal in what way the note-book would be used agai nst theresponde

nt

but wote to his dictation on such pages of the  note-book
and in such order as he was told. According to Duni Chand,
Rattan Lal took away the diary and the note-book after the
witing was done.

Certain entries in the note-book apparently corroborate the
oral evidence as to sone paynents made towards the hire of
the two jeeps but it does not record all  the paynents
clained to have been made. For instance, P.W®6 Surja  Ram
driver of jeep No. 1116, stated that he had signed in a note
book on March 12, in acknow edgenent of the receipt of Rs.
740/ -, being the bal ance of the amount due on account of the
two jeeps. There is however nothing in the note-book to
support this statement. Assuming Surja Rami s evidence to be
true, one would have expected to find his signature in the
not ebook.

Pawan Kumar, Provincial Secretary, Haryana Jan Sangh, was
the first witness to be examned on behalf of t he
petitioner. He disclains all know edge of the Parcha or

the not e-book which, according to him he saw for the first
time in court. His evidence adds to the nystery surroundi ng
the note-book. The witness states that the first respondent
was in fact a Jan Sangh candi date but was allowed to contest
as an independent as a matter of election strategy. He adds
that he went to Kaithal on March 14, 1972 and requested the
respondent to declare that he would join the Jan Sangh
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The respondent is said to have replied that he would think

over the matter and then inform the w tness. The

respondent, it is alleged, was thereafter asked on the

tel ephone on March 16, to attend the W rking Conmittee
neeting of the State Jan Sangh at Karnal to be held the next
day. Though the respondents reply on the tel ephone was that
he would attend the nmeeting, he did not ultimately do so.
About two days after the neeting, the witness went again to
the respondent for an answer but still the respondent did
not give any definite reply. The witness also states that 4
or 5 days after the result of the election was declared, the
respondent cane to Jan Sangh office to have the return of
el ecti on expenses prepared in consultation with the witness
and the President of the State Jan Sangh Party. The witness
proves the notice.  Ex. ~P.W 1/3, issued on March 25, 1972
asking the first - respondent to show cause within one week of
the receipt of the notice why he should not be expelled from
the party because of his failureto join the Jan Sangh
| egi sl ature party in breach of his previous assurance.

Pawan Kumar goes on to say that in the course of his visits
to Kaithal to supervise the election canpaign in support of
the respondent, he used-to find Duni Chand sitting in the
respondent’s election office and balloting duties to the
different vehicles /and also nmeking paynents in that
connection. it is also the evidence of this wtness that
though the first 'respondent was really ‘a Jan Sangh
candi date, the Party did not incur any expenditure on his
el ection. According to himeventhe expenses of the public
neeting arranged by Jan Sangh in support of the respondent
at Kaithal on Mrch 4, 1972 were net -~ by the respondent
hi nsel f.

The evidence of Pawan Kumar does not seemto be altogether
consistent and some of his statements also appear to

contradict what certain other w tnesses have said. Pawan
Kumar has stated that 4 or 5 days after the result of the
el ecti on was declared he net the r espondent when the

latter cane to the Jan Sangh office to have his return of
el ecti on expenses prepared. The result of election was de-
clared on March 13, 1972. On March 14, the witness clais
to have seen the respondent at Kaithal to request him to
declare that he would join the Jan Sangh | egislature party.
On March 16, be requested the respondent on tel ephone to
attend the neeting of the Party to be held the next day.
On March 17, the neeting was held but the respondent did not
attend. On March 19, the witness again went to Kaithal to
have a discussion with the respondent and on March 25, the
show cause notice was issued. Fromthe above list of = dates
whi ch appear from Pawan Kumar’'s own evidence it is difficult
to reconcile his other statement that about 4 or 5.day after
the respondent was decl ared el ected, the respondent canme to
the Jan Sangh-office to have the return of election expenses
prepared in consultation with the witness and the
President of the Jan Singh Party. Pawan Kumar had also
stated that there was no tel ephone in the office of the Jan
Sangh Party at Kaithal. This is contradicted by P.W18 B.
L. Khanija, Accounts Oficer, Tel ephones, South Division

Ambal a. Hi s evidence
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based on his office record is that the Secretary, Bhartiya
Jan Sangh, Kaithal, was the subscriber of the Kaitha

Tel ephone No. 497 from February 16, 1972 to March 15, 1972.
This was, P.W18 added, a casual connection and was
installed in the house of Rattan Lal. P.W18 further stated
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that at the time of installation of the tel ephone Rs. 180
were charged as advance rent, Rs. 30 as installation charges
and Rs. 1000 as adjustable security, and that after
adjusting the outstanding bills against the security deposit
of Rs. 1000, the balance was refunded to the subscriber
The total expenses incurred by the subscriber of this
tel ephone cane to Rs. 385. The original application dated
February 4, 1972 for installation of this casual telephone
connection was also produced in Court, an English trans-
[ation of (Ext.P.W18/3) reads as foll ows:
"Bhartiya Jan Sangh,
Kai t hal Mandal
Kaithal, dated the 4th February, 1972.
To,
The S.D. O
Tel ephones,
Kar nal .
Subj ect” :-New connection for the office of Bhartiya Jan
Sangh.
It is submtted that a. tel ephone connection is required for
the of fice of Bhartiya Jan Sangh at Kaithal for one and half
nont h.
Kindly get the sanme installed.
Yours faithfully,
Sd/- Amar Nath, MC
Bhartiya Jan Sangh,
Kai t hal "
Pawan Kumar’'s assertion that Jan Sangh did not spend any
noney on the respondent’s election is belied not only by
R W 13 Punnu Ram but also by another w tness who deposed for
the petitioner. It is PW 24 Inderjit. He isan  enployee
of a shop at Kaithal that |ends |oudspeakers on, hire. P.W
24 states that one Rai Kumar, whom he described as a
supporter of the Jan Sangh, came to his shop to hire ' |oud-
speakers on March 4, 1972 and he paid charges a few days
thereafter. Thi s Wi tness  proves the receipt, Ext .
P.W24/1, for Rs. 101/50p. given by him The receipt
appears to have been nade out in the nane of the respondent,
Charan Dass. The witness states that though the receipt was
in the name of Charan Dass he never canme to the shop for the
| oudspeakers and the hiring charge was paid by Rai Kunar
P.W 24 adds that he had witten the nane of Charan Dass on
the receipt at the instance of Raj Kunar
The inconsi stent statements of Pawan Kumar and t he
contradictions between his evidence and ~that ~ of P.W24
Inderjit who also was a witness for the petitioner, to say
not hi ng about the evi dence of
10SC/ 75-9
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Punnu Ram though he too was a nenber of the Jan Sangh
suggests that either Pawan Kumar had no know edge of at
| east sone of the facts he was tal king about or that sonme of
his statements were deliberately false.
On the evidence di scussed above the findings recorded by the
H gh Court may be summarised as follows
1. Duni Chand went to Del hi on or about February 17, 1972
and hired the two jeeps in question at the rate of Rs. 130
per day for each jeep with effect from February 18, 1972.
Duni Chand had paid Brij Mhan Rs. 2000 towards the hire of
the two jeeps and a further sumof Rs. 3500 to Puran Chand
(P.W 5) on March 4, 1972 at Kaithal. Altogether Duni Chand
spent Rs. 6240 for the two jeeps. Both the jeeps were used
in the respondent’s election canpaign fromFebruary 18 to
March 11, 1972 under the charge and direction of Duni Chand.
2. The note-book, Ext. P.W8/5, belonged to the respondent’s
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son Anil Kumar Gupta and the notes on Civics that this book
contains were in his handwiting. The other entries in the
not e-book relating to matters concerning the election of the
respondent were nade partly by Duni Chand and partly by
Raghbir Chand. The note-book is not a docunent maintained
in the regular course of business and contains certain
haphazard entries which cannot be used for foisting
l[iability on any one without definite and clear proof of the
genui neness and correctness of these entries. The,
wi t nesses who proved sone of the entries in the note-book

Duni  Chand and Raghbir Chand, have both denied that the

entries are genuine. However, their that the entries
were fabricated about a nonth after the election and in the
circunstances stated by themis not believable. The fact

that the evidence of these two witnesses was false in this
regard does not necessarily prove the correctness or
genui neness of these entries. ~Another circunstance which
makes the note-book suspect is the fact that the numbers of
the various jeeps nentioned in the note-book are recorded
therein 'in~ the sane sequence in which they appear in the
petitioner’'s diary. She clainms to have noted in her diary
the nunbers of the jeeps working for the respondent severa
nont hs before the note-book was made available to her. This
is difficult to explain away as coincidental .

Havi ng found that the two jeeps had been hired by Duni Chand
to be used in the respondent’s el ection canpaign, and were
in fact so used, the question that the H gh Court set for
itself to answer was, whether on these findings it could be
said that the first respondent incurred or authorised the
expendi ture of Rs. 6240 spent on-account of these two jeeps.
There was sone dispute before us as to whether the
allegation of authorization could arise on the ‘issue as

franed. It was contended on behal f of the respondent that

readi ng i ssue No. 14, which is the rel evant issue, carefully

in the light of the statements made in the various sub-

paragraphs of paragraph 14 of the  election petition, it

woul d appear that it raised only the question whether the
121

respondent hinself incurred the expenditure. However, it

seens to us that before the H gh Court the parties proceeded
on the footing that the issue covered both the allegations

and the scope of the enquiry cannot be limted at this
st age.

The Hi gh Court answered the question in the negative on the
foll owing reasons. Al the witnesses deposing for the

petitioner said that the paynents in respect of the |eeps
were made by Duni Chand. O course there are entries in the
not e- book, Ext. P.W 8/5, which suggest that part of the
expendi ture incurred on account of the two jeeps was paid by
the respondent’s brother Arjan Das, and also that sone
amount was taken fromthe respondent hinself. But the Hi gh
Court found that the note-book which does not appear to have
been kept in the regular course of business was ' not a
reliable docunment in the absence of independent evidence

proving the correctness of the entries therein. The High
Court was further of the viewthat fromthe fact that the
respondent used these jeeps once or twice, it did not
necessarily follow that he paid for their hire, it being

wel | -known that candidates at an election very often use
their supporters’ vehicles. There is no evidence of the
r espondent incurring or any direct evidence of his
authorising the expenditure incurred for the |jeeps. The
respondent did not produce his account of election expenses,
his case being that the papers containing the accounts were
destroyed by himafter the return of el ection expenses was
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pr epar ed. It was argued on behalf of the petitioner
relying on the case of DD P. Mshra v. Kamal Narain &
Anr., (1) that fromthe aforesaid fact an adverse inference
shoul d be drawn agai nst the respondent and it nust be held
that the expenditure was really incurred by the respondent
hinsel f. The H gh Court pointed out that in D. P. Mshra's
case the worker of the returned candi date who was supposed
to have incurred the expenditure in question in that case
was not exam ned, and this circunstance considered along
with the fact that the returned candi date bad not chosen to
produce his accounts proved the case agai nst him In the
i nstant case, however, Duni Chand who rmade the paynents was
exam ned but be denied that the respondent authorised himto
nake t hese paynents. This part of Duni Chand' s evi dence was
accepted by the Hi gh Court though he was not considered a
straightforward witness and a substantial part of his
evi dence was disbelieved. The decisionin D P. Mshras
case (supra) indeed turns on facts sonewhat different from
the facts of this case. The H gh Court has found that there
is also no reliable circumstantial evidence in this case to
connect the respondent with the expenditure incurred by Dun
Chand.

It now seens settled that the findings of fact recorded by
the Hi gh Court should not be disturbed in an appeal under
section 116-A of the Act unless there was sonme serious error
in these findings. It appears fromthe record of this case
that the learned Judge of the H gh Court recorded his
i mpressi on about the demeanor of the wtnesses whenever he
t hought necessary. The findings based solely on t he
deneanour of the wi tnesses cannot be reversed in appeal, but
(1) [2971] 1 SSCR 9.
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the concl usions of fact reached upon a consideration of the
probabilities can be tested to see if they contain any

serious error. W find no reason to disturb any of the
findings of fact recorded by the H gh Court summarized
above. These findings appear (to be justified on the

evi dence which we have discussed. W 'agree with'the Hi gh
Court’s views on the credibility of the witnesses. W also
agree that the note-book is not a reliable document in the
absence of independent evidence to prove the genuineness of
the entries therein. Wat we have to decide is, whether the
Hi gh Court was right in its conclusion fromthese findings
that the first respondent did not authorise Duni Chand  to
spend any amount on the hiring of the two jeeps i'n question

The allegation that Duni Chand was in-charge of t he
transport arrangements for the respondent if true, would be
a circunstance which, taken with other circunmstances, m ght
indicate that it was the respondent’s noney that Duni ~ Chand
was authorised to spend. |If the note-book is left ~out of
consi deration, as it nust be, the other evidence on record
does not appear to wus to be sufficient to prove this
al | egati on.

It is well established that a charge of corrupt practice is
quasicrimnal in nature and nust be proved beyond reasonabl e
doubt . There is no direct evidence that the respondent
hinself paid for the two jeeps. The question is whether it
is possible to infer fromthe circunstances di scussed above
that Duni Chand was authorised by the respondent to spent
the said ambunt of Rs. 6240 for these vehicles. 1In the case
of Samant N. Bal kri shna & Anr.’'v. George Fernandez & Os. (1)
this Court held that the circunstantial evidence led to
prove corrupt practice nust exclude every hypothesis except
that of guilt. Wat are the circunstances here from which
one could infer that Duni Chand was authorised by the
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respondent ? It is alleged that Duni Chand was in-charge of
the transport arrangenent for the respondent’s election
That Duni Chand worked for the respondent at the election is
proved. It has also been found that he hired the two |eeps
and wused them for the respondent’s el ection canpaign. It
may al so be said that the letter, Ext. P. W 3/1, suggests
t hat Duni Chand wused to operate at tinmes from the
respondent’s election office. But fromthese circunstances
only, would the inference be justified that the respondent
put Duni Chand incharge of his transport arrangements ? The
H gh Court has taken the view, which we endorse,- that at an
el ection people work for a candidate pronpted by various
notives even if they are not enployed by the candidate to
work for him The story that Duni Chand along with six or
seven other persons formed, a group to support t he
respondent has been disbelieved, and rightly. But, even
then, it is difficult to'say with certainly that it was the
respondent, who ~engaged Duni Chand to be incharge of the
vehicles used-in his election canpaign. There is no direct
evi dence that the respondent put Duni Chand in funds and one
hardly expects to find such evidence in a case |ike this.
We have found that the note-book is not a reliable docunment.
It is therefore
(1) [1969] 3 S.C. R 603 at 637.
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not possible to rely on the entries inthe note-book which
seem to suggest that a part of the noney paid for the two
j eeps was taken fromthe respondent. ~The Hi gh Court did not
believe that the notebook was entirely fabricated but felt
it was unwise to rely upon it.~ The nystery of the note-book
has not been sol ved, but the unsol ved nystery cannot be used
as proof to bring hone the charge against the respondent.
Whose noney it was then that Duni Chand spent-? It is not
beli evabl e that Duni Chand spent his noney, but the-. only
alternative is not that it was the respondent’s noney which
he authorised Duni Chand to spend. It has been found that
the Jan Sangh incurred sone expenditure on the respondent’s
el ection canpaign in spite of the denial of Pawan Kumar that
the Party did not spend anything. W do not find it
possible to accept the statement. of Punnu Ram Joint
Secretary of the Kaithal Unit of the Jan Sangh Party, that
the total anount spent by the Party on the respondent’s
el ection was between Rs. 400 and Rs. 500. Apparently, the
High "Court also did not rely on this part of Punnu Rans
evi dence. It is not necessary however to investigate what
amount exactly cane fromwhich source. It is clear that the
respondent’s el ection campai gn received financi al “assi stance
from other sources, which makes it difficult to reach the
concl usion that none but the first respondent hinself = spent
the anount in question. W do not know what our conclusion
woul d have been had the case fell to be decided- on the
probabilities only, but is no,. possible to say that it has
been proved beyond reasonabl e doubt that Duni Chand paid for
the jeeps fromthe noney he received fromthe respondent and
the respondent authorised the expenditure. Counsel for the
appel l ant said that it would be hardly possible ever to get
hold of such evidence in an election dispute. That may be
so, but this is how the law stands. W agree with the High
Court that the allegation of corrupt practice against the
respondent has not been proved beyond reasonabl e doubt.
The appeal is dismssed; considering all the circunstances
of the case, we make no order as to costs.
Appeal dism ssed
V.P. S
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