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ACT:

Constructi on of Docunent-Mrtgage by conditional sale- Sale
with a condition’' of ~ repurchase-Di stinction-Intention of
parti es- Rel evant circunstances.

HEADNOTE:
The High Court in dismssing the suit for redenption brought
by the appellant in reversal of the decisions of the courts
bel ow hel d that the docunent on which the suit was based was
one of sale and not a nortgage by conditional sale. It was
executed to neet pressing demands and not nerely |, to
di scharge a previous nortgage in favour of the respondent.
it provided that in case of defect of title and consequent
di spossession of the vendees, the executants would renain
bound to refund, the consideration with interest which would
be a charge on the property and that the executant woul d pay
the rent for a short period after the execution. The
docunent described itself as "tamashuk sarti kebal a". The
total area of the land nortgaged. to the respondent in the
previous year was 13.17 acres and the anmpunt advanced was
Rs. 1,600/-. Only a year thereafter 12.6 acres out of the
aforesaid area were transferred for Rs. 2,800/- to the
respondents who were put in possession. There was no
dispute that the lattter anpbunt represented the real value
of the I and.

Held, that there is a clear distinction between A nortgagee
by conditional sale and a sale wth a condition of
repur chase. The former is a niortgagee and the right to
redeem remains with. the debtor. The latter is an out and
out sale by which by the owner divest and his rights to the
property, reserving a right of repurchase. The question to
which category a docurment bel ongs can be decided only by
ascertaining the intention of the parties on a consideration
of the document and ot her relevant circunstances. Deci ded
cases are only illustrative and not exhaustive.

In the instant case, the cumnul ative effect of the ternms of
the docunment and the surrounding circunstances left no
manner of doubt that the docunent in question was not a
nort gage but
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a sale with . the condition of repurchase. VWhat ever
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anbiguity there, mght,, be in the docunent the crucia
circunstance that smaller area of the land was sold for a
hi gher-anmount in discharge of an earlier nortgage of a | arge
area for a smaller amount, 'left no doubt as to the rea
character of the docunent.

Pandit Chunchun Jha v. Sheikh Ebadat Ali [1955] 1 S.CR
"174, distinguished.

A decision on the construction of a docunment can hardly
afford any guidance for ascertaining the intention of the
parties in another wunless the ternms wused arc exactly
simlar.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION : Civil Appeal No.204 of 1960.
Appeal by special 1eave fromthe judgnment and decree dated
-March ~31., 1958 of the Patna H gh Court in Appeal from
Appel | ate 'Decree No. 582 of 1954.

Jagadi sh ‘Chandra Sinha and R~ R Biswas, for the Appellants.

Bhawani Lal and P. C. Agarwal a, for Respondents.Nos. | to
16.
1962. Novenber 14. The judgment of the Court was delivered
by

SUBBA RAO, J -The only question in this appeal- is whether
the suit docunment is a nortgage by, conditional sale or a
sale with a condition of re purchase.

The facts that gave rise; to this appeal may be briefly
stated : On February 2, 1924, the appellants 1 & 2, their
father late Matooki  Mandal and their wuncle late ’Lila
Mari dal executed a deed purporting to-convey a property of
the extent of 12.6 acres in favour of respondents 1 & 2 for
a consideration of Rs, 2,800/- and;put them in possession
of the sane. In 1950 the appellants instituted "title suit
No. 73 of
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1950 in the Court of the Munsif, 1st Court, Bhagal pur, Bi har
for redenption on the ground that the said docunent was a
nortgage by conditional sale. The contesting defendants i.
e., respondents 1 & 2 pleaded that the said document was not
a nortgage but an out and out sale and therefore the suit
for redeenption was not maintainable. The Minsif and on
appeal the Subordinate judge, Bhagal pur, accepted t he
contention of the appellant and decreed the suit~ but  on
second appeal the H gh Court held that the docunent was a
sale and on that finding the appeal was allowed and the suit
was dismssed wth costs throughout. The appellants by
Speci al cave preferred the present appeal against the decree
and judgnment of the Hi gh Court.

The only question in this appeal is whether the said
docunent is a nortgage or sale. As the question turns upon
the construction of the provisions of the sale deed, it

woul d be convenient to read the docunent as the Hi gh Court

did omtting the unnecessary words : -
"1. W, the executants, executed a registered
Sudbharna bond, dated 1-3-1923, in favour of
Deonat h Bhagat and Raghunath Bhagat and
received the entire consideration noney.
2. We, the executants, are badly in need of
some noney in cash for repaynment of debt of
Suneri Kapri and are in great need of sone
nore noney in cash for neeting the expenses of
cul tivation, purchasing bullocks and also for
nmeeting the househol d expenses and repaynent
of petty debts to creditors.
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3. We, the executants, cannot arrange the
aforesaid noney in cash without selling sone
property.

4. Deonat h Bhagat and Raghunath Bhagat
af oresaid have, not up till now entered into
85

possessi on of the Sudbharna property and they
are, making a denmand for the noney and it is
absol utely necessary to repay the noney to the
said creditors.
5. Hence on negotiation for sale of the
some property with the said Bhagats by way of
conditional « sale the said Bhagats agreed to
purchase our property and to pay noney in cash
for repaynent of the debts of Suneri Kapri and
for neeting other expenses.
6. Hence we, the executants, have sold and
vended 12.6 acres of Nakdi jot land for Rs.
2,800/ - to Deonath Bhagat and Raghunat h
Bhagat .
7 . We _declare that in the nonth of
Bai sakh 1334 Fasli we shall on repaynment of
the said amount in full and in one lunp sumto
the sai d Bhagats, take  back the vended
property fromthe said Bhagats and, that in
case of failure of r epaynent of t he
consi deration noney of this deed of sale in
full within the stipulated tine, this deed of
sal e will remain in force and we t he
executants, or our heirs, shall not be compe-
tent to demand the return of ~the vended
property.
8. Qut of the consideration noney of this
sal e deed Rs. 1,600/- due to the said Bhagats
under the bond dated 1-3-1923 was paid up in
full and on receipt of the r emai ni ng
consi deration noney the dues of Suneri Kapr
amounting to Rs. 500/- was paid up “and’ with
the balance of Rs. 700/- we et the  above

expenses.
9. W, the executants; put the said vendees
in possession of the vended property  and
aut hori se
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them to remain in possession thereof and
appropriate the produce thereof in such manner
as, they like and, the paynent- of the rent of
the vended land from 1332 fasli remmined. the
concern of the said vendees.

10. If due to a defect in, the title the
said vendees are dispossessed of the vended
property or any portion thereof, we shall, be

liable to refund the consideration money of
the sale,deed with interest at the rate of,
Rs,, 3/2/- per hundred rupees per nonth.
11. What ever- rights and interests the said
vendees had wunder the bond’ dated 1-3-1923
remai ned, intact under the sale deed.
12. Hence we have put into witing these few
words by way of a deed of absolute sale con-
ditional sale, so, that it my be of use when
required,"
There is a clear legal distinction, between the t wo
concepts-a nortgage by conditional sale and, a sale with a
condition of repurchase. The former is a nortgage, the
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rel ationship of debtor and creditor subsists and the right
to redeemrenains with the debtor. The latter is an out
and. out sal e whereby the owner transfers all his rights
in the, property to the, purchaser reserving a persona

right of re-purchase. The question, to which category a

docunent belongs presents a real difficulty which can only
be solved by ascertaining the intend of the parties on a
consideration of the contents of a docunent and other

rel evant circunstances... Decided cases have |aid down nany
tests to ascertain the intentions of the parties but they
are only illustrative and not exhaustive. Let us therefore

| ook at the terns of the docunent extracted above.

The | earned, counsel for the appellant relied

87
upon the follow ng circunstance& -
1. The consideration of the docunent went
mai nl'y in'the dscharge of a registered sud-
bharna bond dated March 1, 1923, given in
favour of the respondents 1 & 2. It indicates
that relationship 'of: creditor and debtor was
conti nued under-the docunent.
2. - There are no words of conveyance in
t he docunent.
3. There are no words of  re-conveyance after
the stipul ated date
4. There is atermthat if there was a
defect in the title and the  vendees we're
di spossessed the executants would be liable to
the refund of the consideration with interest
with a charge on the property covered by the
docunent .
The term creating a charge on the property
transferred it is said indicates that the
executants contained to be the owners of the
| and despite the docunent.
5. The executants took upon thensel ves the
liability of theentire rent for 13311 fals
though the docunent was executed in'the Magh

of 1331 fasli. The fact that

continued to be liable to pay for ~a period
after the execution of the sale deed,it is
suggested i ndicates that the docunent was not
an out and out sale but one in which the
appel l ants continued to have an interest in
the | and.
6. In the execution portion of the document
it is describecd as 'tamashuk sarti kebal a’ and
the appellants’ counsel says that the said ex-
pression nmeans nortgage conditional sale.
88
If there was any anbiguity in the rest of the
docunent the argument proceeds that t he
parties clearly expressed their intention by
so describing the nature of the docunent.
It is not accurate to say that the suit docunment was
executed 'only to discharge the nortgage bond dated March 1,
1923. The docunent itself narrates that the executants were
badly in need of nmoney not only for repaying the debt under
the said bond but also for repaying the debts of one Suneri
Kapri and for neeting the expenses in connection with cul-
tivation, purchase of bullocks and household. It is,
therefore, not a docunent executed in renewal of an earlier
nortgage bond but was brought into existence to neet the
pressing demands on the appellants. It is also not correct

t he

execut ant
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that the docunment does not contain words of conveyance or
re-conveyance. The docunment says in express terns that the
property "was sold and vended', which are certainly words of
conveyance, and that after the prescribed period and after
the ampunt was paid the appellants would "take back the
vended property’ fromthe respondents’ which are again words
of reconveyi ng. Though the words of "conveyance' and
"reconveyance’ are not expressed in phraseology found in
docunents prepared by trained draftsnmen, they are expressed
in words usually adopted by village docunent witers. The
taking over of the liability to pay the rent by the
executable for a short period subsequence to the execution
of the docunent may be due to the fact that the rent had
becone due before the execution of the docunent or for sone
other circumstance which is not clear from the docunent.
This is at best a neutral circunstance. The fact that in
case of any defect in title the vendees were dispossessed,
the consideration ampunt with iinterest was charged on the
property i's nothing nore than an indication of the intention
to keep alive The nortgagee’s rights under
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the earlier docunent. The said clause only makes explicit
what the respondents would be entitled to in |aw The
transl ation of the words ' tamashuk sarti' kebala’ as nortgage
by conditional sale does not appear to be correct. The

| ear ned Subordi nate juage observes that if those words. were
literally translated, they would nean’ a bond by way of con-

ditional sale’. |If that was the neaning the said expression
woul d be consistent both with a nortgage by conditional sale
as well as a sale with aright of repurchase. In |aw
Lexi con, P. Ramanatha lyer gives the follow ng nmeanings to
the word "kebala'; 'Any deed of conveyance or transfer of
ri ght or property, any contract of bargain or sale, .a bond,
a bill sale, title-deeds, and the like' . Even accepting the
wi dest nmeaning given to that word, the expression can only
mean a bond or a contract by way. of. conditional sale. So

transl ated the expression is consistent with a nortgage, as
well as with a sale and therefore that is a neutrall circum
st ance. On the other hand the executant describes the
transaction as a sale and respondents as vendees. The
amount paid is described as consideration for the sale.
Usual covenant of title is given and there is a provision of
re-conveyance in case of paynment of the prescribed “anount
within the tine agreed upon. No doubt these recitals would
be found in a docunment which purports to be an ostensible
sale and they do not in thenselves are decisive  of the
guestion raised but there is one factor which dispels any
doubt in regard to the construction of the docunent. The
total area of the land nortgage in the year 1923 was  13.17
acres and the amount advanced thereunder was Rs. 1, 600/-.
Only one year thereafter out of the said extent 12.6  acres
was transferred by the docunent in question for a sumof Rs.

2,800/-, that 1is if the contention of the appellant was
correct, a smaller extent of |and was nortgaged for higher
amount. It is inprobable
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that a nortgagee woul d advance an additi onal anount and take
a nortgage. of a smaller extent in discharge of an earlier
nort gage wherounder a |larger extent of |land was given as
security. Unl ess there are extraordi nary reasons for this
conduct, this would be a clinchina circunstance in favour of
hol di ng that a docunent was a sale. The |earned counsel for
the appellant realizing the inportance of this: circunstance
at tenpted to explain it away by a suggestion that under the
earlier docunent the respondents were not put in possession
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of the land and that the reduction 'of the extent of the
nort gaged property under the subsequent docunent was-due to
the fact that they secured possession of the |ands nortgaged
t her eunder. This was not put either to the w tnesses or
suggested in any of the three courts bel ow We cannot
therefore accept this argument advanced for the first tine
before wus, for there may have been nany e expl anations for
the respondents in respect of this suggestion. VWhat is
nore, it is not disputed that the sum of Rs. 2,800/-
represents the real value of the 1 and sold to the
respondents’ and it is high inprobable to say the | east that
a person woul d aydvance the anmpbunt equivalent to the value
of the. land nortgaged without keeping a reasonable nargin
for realizing his anount. This is sought to be expl ai ned by
throwi ng a suggestion that as the respondents were put in
possessi on, they would be getting the interest and therefore
there was no chance of the debt exceeding the value of the
property. Even so a nortgagee in lending nounies would
i nsi st 'upon a reasonable margin in the value of the property
to provide against the possible contingency of the pro-
perties going down in value and the anount due to him
swel ling by the addition of cost, damage, etc., in the event
of his filing a suit to recover the name. in our Vview
what ever anbiguity there may be in the docunment, the fact
that only a portion of the |land already nortgaged was sold
for a proper and adequate
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consideration is a circunmstance which stanps the docurment as
an out, and out sale.

Rel i ance:is placed by the | earned counsel for the appellants
on a judgrment of this court in "Pandit ~Chunohun Jha v.

Shei kh Ebadat Ali’ (1). It nmay be stated at, the outset
that for ascertaining the intention of the-, parties. under
one docunent- a decision on a construction of the terms of
anot her document cannot ordinarily afford any guidance
unless the terns are exactly simlar to each other. It is
true that, some of the terns of the docunent in that case
nmay be approximated to sone of the terns in the present
document but the judgnment of this Court really turned upon a
crucial circunmstance. There is one inportant recital found
in the docurment in that case which does not appear in the
docunent in- question and there is another inportant recita

found here which is not present there. There the docunent
under scrutiny was executed on April 15, 1930. Before the
execution of the docunent the- executants initiated
conmut ati on proceedi ngs under s. 40 of the Bihar ~ Tenancy
Act . Those proceedings continued till February 18, 1931
i.e.” for sone ten nonths after the deed. The executants
borrowed Rs. 65/6/- to enable them to carry on the
conmut ati on proceedi ngs even after they executed t he
docunent. Bose.l1l., speaking for the court adverting to the
said circunstance observed at page 183: "This we think, is
cruci al . Persons who are selling their property would
hardly take the trouble to, borrow noney in order to
continue revenue proceedi ngs. which could no | onger benefit
them an could only ensure for the good of their
transferees.” It is, therefore, obvi ous t hat this
circunstance clinched the case in favour of the executants.

The crucial circunstance in the present case, nanely that a
smal | er extent was- sold for a higher amount in di scharge of
an earlier nortgage of a larger extent for a snaller anount
was not present in that case. The said

1(1955) 1.S.R 174.
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cruci al circumnmstances make the two cases entirely dissimlar
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and therefore the said judgnent of this court is not of any
hel p in construing the document in question. On a

consi deration of the cumulative effect of the terns of the
docunent in the context of the surrounding circunmstances we
hold that the document in question is not a nortgage but a
sale with the condition of repurchase. The concl usi on
arrived at by the Hi gh Court is correct.

The appeal fails and as the advocate for the respondent is
not present in Court it is disnmissed without costs.

Appeal dism ssed




