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ACT:

Landl ord and /tenant-East Punjab Urban Land Restriction
Act, 1949-Section 13(2) (ii) (a)-Scope of-Sub-tenant induced
in a portion of the premses wth the  permssion of
I andl or d- Whet her  such subl etting becane unl awf ul on
determ nati on of tenancy-Tenant, if liable to be evicted

Evi dence- Tape recorded evidence only corroborative in

nat ure.

HEADNOTE

Section 13(2) (ii) (a) wof the East Punjab U ban Land
Restriction Act 1949 provides ‘that if a tenant has, after
the commencenent of the Act, wi thout the witten consent of
the landlord sub-let the entire building or any portion
thereof the tenant shall be liable to be evicted on the
ground of such sub-lotting.

The Act was made applicable to the Union Territory of
Chandi garh from Novenber 1972.

The respondent landlady filed a petition before the
Rent Controller alleging that The tenant- had sub-let a
portion of the premises wunder his occupation in breach of
section 13(2) (ii) (a) of the Act and that therefore he was
liable to be evicted. The Rent Controller ordered. his
eviction. The tenant’s appeal to tho Appellate Authority and
later revision petition to the H gh Court were |? dism ssed

In the tenant’s special |eave petition, this Court
directed the Rent Controller to record a finding whether the
tenant had sub-let any portion of the prem ses after Apri
1974. The Rent Controller found that a portion of the
prem ses was sub-let by the tenant in May 1974.

On the question (I) whether the existence of the sub-
tenant in the premises after the expiry of the contractua
tenancy necessarily rendered the sub-letting illegal and
furnished a ground for eviction wthin the nmeaning of
section 13(2) (ii) (a) of the Act (2) whether the sub-
letting by the tenant with the witten consent of the |and-
lady during the currency of the tenancy becanme unl awful and
illegal on the determination of the tenancy and furnished a
ground for eviction within the meaning of the section
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Al owi ng the petition,
N

HELD: 1. There is no evidence on record to justify the
finding of the Rent Controller that the tenant had sub-let a
portion of the prem ses in May 1974. [623 E

2.. The tenant has not sub-let any portion of prenises
wi thout the consent of the land-1ady after the comencenent
of the Act and therefore the Ilandlady had no ground for
eviction of the tenant on the ground of sub-letting within
the meaning of the section. In the instant case the witten
consent to sub-let a - portion of the prem ses as required
by the statute had been given by the |landlady to the tenant
and it was in terms of that authority that the tenant had
i nducted a sub-tenant in April 1974 when the contractua
tenancy was subsisting. Therefore the sub-letting did not
afford any ground for _eviction of the tenant on the ground
of subletting. [626 F-H

3. The crux of the matter is that if after the
conmencenent of the Act, the tenant has lawfully sub-let a
portion of the premises wth the witten consent of the
l andl ord, the sub-tenant becones a |lawful sub-tenant and
becomes a "tenant" within the meaning of the Act with the
tenant as his landlord -and continues "to enjoy all the
protection available to a tenant under the Act. The tenant
who inducts such sub-tenant is not entitled to evict himas
l andl ord of the subtenant except in~ accordance with the
provi sions of the Act. [624 E-(J

4 The argunent of the |and-lady that on the expiry of
the month of April her consent had stood withdrawn is of no
consequence because in-the instant case the tenant has sub-
let a portion of the premises in April 1974 when adnmittedly
the witten consent of the land-lady was in existence The
continuance in possession of such sub-tenant in a portion
lawfully et out to himon the expiry of the nonth of Apri
did not amount to or have the effect of any fresh sub-
letting by the tenant at the end of April. A lawful sub-
letting on the basis of the provisions of the Act does not
becorme unlawful nerely because the contractual ~ tenancy of
the tenant cones to an end. [625 F-H]

5 (a). Tape-recorded conversation between the husband
of the Ilandlady and the tenant on which the Rent Controller
had relied could only be corroborative evi dence of
conversation deposed to by any of the parties.” In the
absence of any such evidence the tape-recorded conversation
cannot be proper evidence and cannot be relied upon. [623 E-
Fl

(b) That apart, the tape-recorded evidence indicated
that on the expiry of the termof the tenancy, the |and-| ady
had not nmerely accepted the rent but had manifested her
intention of continuing the tenancy notwi thstanding the
expiry of the term The evidence also showed that the
husband of the | and-1ady asked the tenant to induct suitable
persons as sub-tenants under him [623 G H

JUDGVENT:

ClVIL APPELLATE JURISDICTION . Civil Appeal NO 1 830
of 1978.
609

From t he Judgnent and order dated the 19th Septenber, A
1978 of the High Court of Punjab & Haryana at Chandigarh in
Cvil Revision No. 1398 of 1978.

V.M Tarkunde and H K. Puri for the appellant.
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T.U. Mhta, ND Grg, Rajiv Garg and S.B. Bisaria for
the respondent.

The Judgnent of the Court was delivered by

AMARENDRA NATH SEN, J. Whether on a proper construction
Cof the terms of tenancy and the provisions of the East
Punjab Rent Restriction Act, 1949, the appellant is liable
to be evicted from the premses in his- occupation as
tenant, on the ground of wongful sub-letting of the
prem ses, is the question which falls for consideration in
thi s appeal by special |eave granted by this Court.

The appel | ant canme into occupation of the shop-cumfl at
No. 48, Sector 3-C, Chandigarh on and from Ist of April
1974 as a tenant under the respondent who happens to be the
owner of the said prenmises on terns and conditions contained
in the rent-note dated 2 4.1974. For the sake of convenience
we shall describe the appellant as the tenant and the
respondent as the landl ady of the prenises.

The landl ady filed her present petition (R A No. 163
of 1977) /in the Court of Rent Controller Chandi garh, under
S. 13 of the East Punjab Urban Rent Restriction Act, 1949
(hereinafter referred to as the Act) for the eviction of the
tenant on two grounds, -nanely, non-paynent of rent and sub-
letting of the flat ~portion and Barsati portion of the
prem ses. On the said petition of the landlady the Rent
Control | er, Chandi garh  passed an order of eviction of the
tenant on 17.11.1977 only on the ground of sub-letting. The
ot her ground, nanely non-paynent of rent by the tenant, did
not S succeed.

Against the order of the Rent Controller, the tenant
filed an appeal under S. 15 of the Act before the Appellate
Authority. The Appellate Authority by its judgment dated
9.8.1978 dism ssed the appeal of the tenant and upheld the
order of eviction passed by the Rent Controller
610

Against the judgnent ~and order of the appellate
authority, the tenant filed a revision petition under S. 15
of the Act before the High Court of Punjab and Haryana at
Chandi garh. The Hi gh Court by its judgnent dated 19.9.78
dism ssed the said petition. Aggrieved by the judgment and
order of the High Court, the tenant has filed this appea
with special |eave granted by this Court, challenging the
correctness of the decision ordering the —eviction of ~the
tenant fromthe said prenises on the ground of sub-letting.

Before we proceed to consider the argunents advanced
fromthe Bar, it will be convenient to set-out the terns of
tenancy contained in the rent note dated 2.4.1974 and al so
the rel evant provisions of the Act.

The relevant terns contained in the rent note read as .
foll ows: -

" That the period of tenancy shall be one nonth

conmencing fromthe 1.4.1974 to 30.4.1974.
2. That rent hereby fixed shall be Rs. 450/- p m

X X X X
X X X X

4, That the possession of the said prem ses has
al ready been received by the tenant from the
owner .
X X X X
X X X X
X X X X

8. That the tenant has a right to sub-let the flat
portion and Barsati portion of this said SCF above
nent i oned.
X X X X

X X X X
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14. At the expiry of the tenancy the tenant shal
redeliver the vacant possession of the said
prem ses to the

611

owner in the original condition failing which he shal

be liable to pay the nesne profits.”

The rel evant provisions of the Act are contained in S.
13 of the Act, the material provisions of which nmay be
not ed:

"13. (1) A tenant in possession of building or
rented | and shall not be evicted therefromin execution
of a decree passed before or after the commencenent of
this Act or otherwise and whether before or after the
term nation of the tenancy, except in accordance with
the provisions of this  section, or in pursuance of an
order made wunder section 13 of the Punjab U ban Rent
Restriction Act, 1947, as subsequently anended.

(2) Alandlord who seeks to evict his tenant shal
apply tothe Controller for a direction in that behalf.
| f the Controller, after giving the tenant a reasonabl e
opportunity of showi ng cause against the applicant, is
sati sfied-

(i) that the tenant has not paid or tendered the rent
due by himin - respect of the building or rented
land within fifteen days after the expiry of the
time fixed/  in the agreenent of ‘tenancy with his
l andl ord or in the absence of any such agreenent,
by the Ilast day of the nmonth next follow ng that
for which the rent is payable;

Provided that if the tenant- on the first
hearing of the application for ejectnent after due
service pays or tenders the-arrears of rent and
interest at six per cent per annum on such arrears
together with the cost of application assessed by
the Controller, the tenant shall be deened to have
duly paid or tendered the rent within the time
af or esai d.

(ii) that the tenant has after the commencenent of this
Act without the witten consent of the-landl ord-
(a) transferred his right under the |lease or sub-

l et the

612

entire building or rented | and or any portion

t hereof; or
X X X X
X X X X

In the instant case, there is no dispute that the

tenant had sub-let the Flat portion and Barsati portion of
said premises to sub-tenants. There is, however, a dispute
as to when the sub-tenants were inducted by the tenant. As
no clear finding had been recorded in the judgment of the
Rent Controller or of the Appellate Authority or the H gh
Court as to when the subtenants were inducted, and as there
is no finding as to whether the tenant had sub-let —any
portion after the nonth of April, 1974, this Court passed an
order on the 24th of Novenber, 198 | renmitting the follow ng
issue to the Rent Controller, Chandigarh for a finding :-

"Whet her any one or nore of the sub-tenancies
al l eged by the Landl ady-respondent were created by the
tenant-appellant during the nonth of April, 1974 or it
was only thereafter that the sub-letting took place ?"

This Court while passing the said order, further directed
that the Rent Controller would permt the parties to |ead
evidence on the point and would render his findings after
taking into consideration the evidence already on record and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 14

any additional evidence that m ght be |ed.

Pursuant to the said order passed by this Court, the
Rent Controller after taking further evidence had recorded
his finding on this issue. The finding of the Rent
Controller is that there was sub-letting of a small bed-room
inthe flat portion and also of the Barsati portion by the
tenant also in the nonth of Muy. This finding of the Rent
Control | er has been di sputed before us by the tenant.

M. Tarkunde, |earned counsel appearing on behalf of
the tenant, has submitted that in view of the express
authority given to the tenant as contained in cl. 8 of the
rent note to sub-let the flat portion and the Barsati
portion which portions had, in fact, been

613
sub et by the tenant, there can be no question of wongful
and illegal sub letting by the tenant of the said portions,

as the sub-letting is with thewitten consent of the |and-
| ady; and the provisions contained in S. 13 (2) (ii) (a) can
have no application and there can be no ground or cause of
action for ~eviction of the tenant on the ground of sub-
letting within the neaning of  the said provision. M.
Tarkunde has argued that the Act was nade applicable to
Chandigarh from 4.11.1972 and the tenancy was created in
April, 1974 |long after the act had conme into operation in
Chandi garh and had becone applicable to the premses in
gquestion. It is M. Tarkunde' s argunent that in view of the
prohibition on sub-letting wthout the consent of the
landlord in witing contained inthe Act, the landlady in
the instant case has in witing -expressly authorised the
tenant to sub-let the flat portion and the Barsati portion
of the said pronmises, so that the tenant does 'not cone
within the mischief of the said provision.~ M.  Tarkunde
contends that it is not in disputethat the tenant had
sublet the flat portion and the -Barsati portion of the
premses in terms of the authority given to the tenant in
witing and as the sub-letting has been done by the tenant
with the witten consent of (| the landlady after the
conmmencenent of the Act and of the portions the tenant was
authorised to sub-let, there can be no violation of the
provisions of S. 13 (2) (ii) (a) of —the Act. It'is the
contention of M. Tarkunde that as the subletting was done
by the tenant in terns of the witten authority given by the
landlady to the tenant, the subletting can constitute no
ground for eviction of the tenant within the neaning of the
said section of the Act and there can be no order of
eviction of the tenant on the ground of subletting by the
tenant. M. Tarkunde has submitted that the H gh Court has
proceeded on the basis that the sub-tenants had continued in
occupation after the nonth of April, 1974, and as the terms
of contractual tenancy ended on the expiry of the nonth of
April, 1974, the continuance of sub-tenants inducted with
the witten consent of the landlady after the month of
April, becane wunauthorised and illegal and resulted in
subletting without the witten consent of the |andl ady and
as such the provision contained in S. 13 (2) (ii) (a) becane
applicable and the tenant becane liable to eviction on the
ground of wrongful subletting within the neaning of the said
provision. M. Tarkunde, in this connection, has comented
that the view taken by the Punjab and Haryana Hi gh Court is
that if the sub-tenants, though lawfully inducted? continue
to be in possession

614

after the expiry of the lease of the tenants, such sub-
[ etting becones unlawful and furnishes a ground for eviction
of the tenant. In this connection, M. Tarkunde has referred
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to the followi ng observations of the |learned Judge in this
case :
“In Kartar Singh & Gthers v. Tarl ok Singh & Ot hers
Pandit, J. held that the permission given by the
landlord to the tenant to have sub-tenants during the
currency of the lease is of no avail after the
termnation of the tenancy and if the sub-tenants
continue on the property even after the expiry of the
| ease, the tenant was guilty of sub-letting without the
witten permission of the |andl ord"
M. Tarkunde has subnmitted that this view of the H gh Court
on the basis of which the order for eviction has been upheld
is clearly erroneous. Drawi ng our attention to the rel evant
provisions contained in S 13 (2) (ii) (a) of the Act, M.
Tarkunde has subnitted that the statute only forbids sub-
letting without the witten consent of the landlord after
the commrencenent of the Act and by necessary inplication the
statute permts sub-letting by the tenant with the witten
consent of the landlord. WM. Tarkunde contends that if the
sub-tenantsare -inducted by the tenant with the witten
consent of the landlord, ~the sub-letting is authorised and
legal and the continuance of the sub-tenant thereafter
cannot be considered to be unlawful or illegal on the ground
that the tenancy of the tenant had come to end, as the sub-
tenants continue to enjoy possession in their ow right as
sub-tenant and the tenant who has inducted the sub tenants
cannot and does not enjoy any power or authority of evicting
the sub-tenant except in due process of ‘law. In this
connection M. Tarkunde has drawn our attention to the
definition of ’landlord  and also of "tenant’ as given in S
2 (c) and (i) of the Act.

The definition of the landlord as given'in S. 2 (c) is
as follows :

" 'landlord” means any -person for the time being
entitled to receive rent in respect of any building or
rented | and whet her on his own-account or on behalf, or
for the benefit, of any other person, or adm nistrator
for any other

615
person, and includes a tenant who sub-lets any building
or rented land in the manner hereinafter authorised,
and, every person from tine to time deriving title
under a | andl ord".
The definition of tenant as nentioned in S 2 (i)
reads:

" "tenant’ neans any person by whom or on whose
account rent is payable for a building or rented |and
and includes a tenant continuing in possession after
the termnation of the tenancy in his favour, but does
not include a person placed in occupation of a building
or rented land by its tenant, unless with the consent
inwiting of the landlord, or a person to whomthe
collection of rent or fees in a public nmarket, car-
stand or slaughter-house or of rents for shops has been
farmed out or leased by a nunicipal town or notified
area conmttee"

M. Tarkunde argues that the definition of landlord clearly
indicated that a 'landlord wthin the neaning of the Act
i ncludes a tenant who sub-lets with |awful authority and the
definition of ’tenant’ within the neaning of the Act al so
includes a sub-tenant who has been lawfully inducted.
Referring to these definitions M. Tarkunde has submtted
that as soon as the tenant has lawfully sub-let the portions
to the sub-tenants the tenant in the instant case becones a
"landlord” within the neaning of the Act and the sub-tenant
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lawfully inducted becones a tenant under him within the
neaning of this Act and the provisions of the Act are
applicable to them M. Tarkunde argues that by virtue of
the aforesaid definitions, a tenant continues to be in
possession after the termination of the tenancy in his
favour, remains a tenant wthin the meaning of the Act and
continues to enjoy all the benefits of the Act. It is the
argunent of M. Tarkunde that the sub-tenants Ilawfully
i nducted must, therefore, be considered to be in lawfu
possessi on under the tenant as the landlord and the sub-
tenant nmust also be held to be entitled to remain in
possession after the expiry of the termand the term nation
of the tenancy, whether  of the tenant or of the subtenant,
by virtue of the provisions of the Act.

M. Tarkunde has next contended that though in the
i nstant case the tenancy was granted for the nmonth of April
the tenant on the  expiry of the said period is entitled to
continue to remain in
616
possession and enjoynent of ~the prem ses by virtue of the
provi sions contained in the Act. It i's the contention of M.
Tarkunde, that even on the expiry of the contractual period
of tenancy, the tenancy continues under the provisions of
the Act and the tenancy continues on the sane terns and
conditions. In support of this contention M. Tarkunde has
relied on the decision of this Court in ‘the case of V.
Dhanapal Chettiar v. Yesodai Amal and has placed particul ar
reliance on the follow ng observations at p. 351-352

"This is exactly the reason why we have thought it
fit to review all the decisions and |ay down a uniform
law for all the States. Section 10 (1) of the Andhra
Pradesh Act provided that "A tenant ~shall ' not be
evicted whether in execution of a decree or otherw se
except in accordance with the provisions of this
section or sections 12 and 13. "A special provision in
the Andhra Act was containedin section 10 (7) which
says :

"Where an application under sub-section (2) or sub

section (3) for evicting a tenant™ has been

rejected by the Controller, the tenancy shall

subject to the provisions of this Act, be deemed
to continue on the same terns —and conditions as
before and shall not be term nable by the [ andl ord
except on one or nore of the grounds nentioned in

sub-section (2) or sub-section (3).

This special provision is provided by way of
abundant precaution only. Even wi thout this a tenant
continuing in possession after the termunation of the
contractual tenancy and until an weviction order is
passed against himcontinues on the sane terns and
conditions as before and he cannot be evicted unless a
ground is made out for the eviction according to be the
State Rent Act."

Relying on the aforesaid observations, M. Tarkunde has
argued that even on the expiry of the contractual tenancy in
the nmonth of April, the tenant continues to be a tenant
under the statute on the same terns and conditions as a
statutory tenant

617

and be continues to enjoy the authority of subletting of the
flat portion and the barsati portion of the said premises in
terns of the agreenent originally entered into by and
between the tenant and the landlady. It is the argunment of
M. Tarkunde that contractual tenancy in the instant case is
determned by efflux of tinme but the tenant is protected
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against his eviction by statute and as a statutory tenant,
the tenant continues to enjoy the sane right of sub-letting
whi ch he had as contractual tenant and the said right of the
tenant is not lost on the determination of the contractua
tenancy. In this connection. M. Tarkunde has referred to
the decision of this Court in the case of Damadilal and
others v. Parashramand others and he has relied on the
foll owi ng observations at pp. 653-654 : -

618

"We find it difficult to appreciate howin this
country we can proceed on the basis that a tenant whose
contractual tenancy has determ ned but who is protected
against eviction by the statute, has no right of
property but only '‘a personal right to remain in
occupation, wi thout  ascertaining what his rights are
under the statute. The concept of a statutory tenant
having no estate or ~property in the prem ses which he
occupies is derived fromthe provisions of the English
Rent "Acts. But it is not 13 clear how it can be assuned
that 'the position is the sane in this country w thout
any ' reference to the provisions of the relevant
statute. Tenancy hasits ~origin in contract. There is
no dispute that a contractual tenant has an estate or
property in the subject nmatter of the tenancy, and
heritability is an-incident of the tenancy. It cannot
be assuned, however, that with the determ nation of the
tenancy his status of irrenovability and not the estate
he had in the prenmises in his occupation. It is not
possible to claim that the ’'sanctity"  of contract
cannot be touched by Ilegislation. It 1is, therefore,
necessary to examne the provisions of the Mdhya
Pradesh Accommobdation Control Act, 1961 to find out
whet her t he respondents’ predecessors-i n-interest
retained a heritable interest in the disputed prenises
even after the termination of their tenancy.

Section 2 (i) of the Madhya Pradesh Acconmpdati on
Control Act, 1961 defines 'tenant’ to nean, unless the
context otherw se requires:

"a person by whom or on  whose account or behal f
the rent of any accomopdation is, or, but” for a
contract express or inplied, would be payable for any
acconmodati on and includes any person —occupying  the
accommopdation as a sub-tenant and also any person
continuing in possession after the termnation of his
tenancy whether before or after the - comencenent of
this Act; but shall not include any person against whom
any order or decree for eviction has been nade’

The definition makes a person continuing in
possession after the determnation of his tenancy a
tenant unless after a decree or order for eviction has
been made against him thus putting himon par with a
person whose contractual tenancy still subsists. The
incidents of such tenancy and a contractual tenancy
must therefore be the same unless any provision of the
Act conveyed a contrary intention. That under the Act
such a tenant retains an interest in 13 the preni ses,
and not nerely a personal right of occupation, wll
al so appear from section 14 which contains provisions
restricting the tenant’s power of sub-letting. Section
14 is in these terns:

"Sec. 14. Restrictions on sub-letting:-(1) No
tenant shall, wthout the previous consent in witing
of the I andl ord-

(a) sub-let the whole or any part of the acconmpdation
held by himas a tenant; or
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(b) transfer or assign his rights in the tenancy or in

any part thereof.

(2) No landlord shall claimor receive the paynent
of any sum as prem um or pugree or claimor receive any
consi derati on whatsoever in cash or in kind for giving
his consent to the sub-letting of the whole or any part
of the accommopdation held by the tenant.’

619

There is nothing to suggest that this section does
not apply to all tenants as defined in section 2(i). A
contractual tenant has an estate or interest in
prem ses from which he carves out what he gives to the
sub-tenant. Section 14 read with section 2 (i) makes it
clear that the so-called statutory tenant has the right
to sub-let in comon with a contractual tenant and this
is because he also has an interest in the prenises
occupi ed by him"

M. Tarkunde has further submtted that in the instant
case the /question of any sub-letting by the tenant on the
expiry of. _the termof tenancy does not really arise, as the
tenant had sub-let the flat portion and also the barsati

portion in the month of April in terms of the witten
consent of the landlady, while the contractual tenancy was
subsisting and in force.” It is his submission that the

finding of the Rent Controller that the tenant had sub-Ilet
one bed roomin the fiat portion and also the barsati
portion in the nonth of May, in answering the issue remtted
to himby this Court, is clearly erroneous and not borne out
by the evidence on record. M. Tarkunde has argued that the
Rent Controller in arriving at this finding has minly
relied on the tape-recorded conversation between the tenant
and | andl ady’ s husband who al so happens to hol'd the power of
attorney of the landlady. He has argued that rendering of
the tape-recorded conversation can be | egal evidence by way
of corroborating the statenent of a person who deposes that
the other speaker and he carried ~out that conversation or
even of the statenment of a person who deposes that he over-
heard the conversati on between the two persons and what they
actually stated, had been tape-recorded. It is his argunent
that tape-recorded conversation nay be used only as a
corroborative evidence of such conversation deposed to by
any of the parties to the conversation and in the instant
case in the absence of any such evidence the tape-recorded
conversation is indeed no evidence and cannot be relied
upon. M. Tarkunde, in support of this argunment has relied
on the decision of this Court in the case of S. Pratap Singh
v. The State of Punjab. M. Tarkunde has further argued that
even if reliance is to be placed on the tape-recorded
conversation, it nust then be held on the basis of  the
evi dence recorded therein that the contractual tenancy had
conti nued beyond the period of the

620

month of April. According to M. Tarkunde, in the present
case the | andl ady had not nmerely accepted the rent which the
| andl ady bad in fact done, on the expiry of the contractua

peri od of tenancy, but the tape-recorded conversation
clearly indicates that the tenancy was treated as conti nui ng
between the parties, notwithstanding the expiry of the
period and the tenant was recognised as tenant with | awfu

authority to sub-let even after the expiry of the month of
April, 1974.

M. Tarkunde on the basis of the aforesaid contention
has submitted that the order of eviction against the tenant
on the ground of subletting in the instant case is erroneous
and shoul d be set aside.
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M. Mehta, |earned counsel appearing on behalf of the

| andl ady, has submitted that the tenancy, in the instant

case was created only for the nonth of April, 1974. He

submits that on the expiry of April, 1974, the tenancy by
efflux of time stands determ ned and the agreenent between
the parties comes to an end. He has argued that though under
the terns of tenancy, the tenant had been given the
necessary pernission and authority to sub-let, such consent
or authority would renmain valid only for the nonth of Apri

and there could lawmfully be any sub-tenants only for the

nmonth of April. He contends that on the expiry of the nonth
of April when the contractual tenancy comes to an end, the
possession of any sub-tenant of any portion of the said
prem ses would be wunauthorised and illegal. It is his

contention that it is not open to the tenant to create by
way of sub-tenancy or otherwise any interest in any other
person larger than the “interest which the tenant hinself
enjoys.  According to M. Mehta, the tenant on the terns and
conditions of the tenancy enjoyed the right of a tenant only
for the nonth of April and the tenant could only, therefore,
i nduct any subtenant on the basis of the terms and
conditions of the tenancy only for the nonth of April; and
the enjoyment or possession of any portion of the said
prem ses by any sub-tenant after the month of April would
necessarily be a case  of wongful and illegal subletting
wi thout any witten consent as the consent nmust necessarily
be considered to have stood revoked” o n the expiry of the
nmonth of April. M. Mehta has drawn our attention to clauses
1 and 14 of the rent note and has argued that; the said
clauses clearly indicate that~ the contract of tenancy was
valid only for the nonth of April and the
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authority of subletting was also only wvalid for ‘the said
nonth and on expiry of the said nonth the tenant was to nake
over vacant possession to the owner of the prem ses in the
original condition. It is his argunent that the contract of
tenancy clearly contenplates that there will be /'no sub-
tenants in the prem ses on the expiry of the nonth of April
M. Mehta subnmits that existence of any sub-tenants /in the

premi ses after the nonth of April, whether sub-tenants were
inducted in the month of April or thereafter, ~brings the
case within the mschief of S 13 (2) (ii) (a) and renders
the tenant liable to eviction on the ground of illegal sub-

letting. It is his submssionthat if there be any sub-
tenants in occupation or possession of any portion of the
said premises after the contractual tenancy had conme to an
end the subletting nust be held to be without the witten
consent of the landlord and as such wongful and illegal to
enable the landlord to evict the tenant on the ground of
such subletting. M. Mhta has subnmitted that this view
whi ch has been consistently held by the Hi gh Court “of Punjab
and Haryana, has al so been followed by the Hi gh Court in the
instant case. In support of this subm ssion M. Mehta has
referred to the decision in the case of Kartar Singh and
others v. Tarl ok Singh and ot hers which has been referred by
the learned Judge in the judgnent wunder appeal. M. Mhta
has also relied on the decisions of the Punjab and Haryana
H gh Court in the case of Shri Kidar Nath v. Snt. Kartar
Kumar, and also in the case of GQrdas Ramv. Hans Raj.
According to M. Mehta, this view has held the field in
Punjab and Haryana all these years and this is the settled
law in the State. M. Mhta further subnmits that as sub-
tenants have continued to remmin in possession after the
nmonth of April, the subletting nmust be held to be without
any witten consent and illegal to furnish a valid ground
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for the eviction of the tenant and all the courts including
the H gh Court have properly ordered the eviction of the
t enant .

M. Mehta has next contended that in the instant case
subletting of a bed roomin the flat portion and al so of the
barsati portion had been done by the tenant in the nonth of
May, 1974 as found by the Rent Controller after the remand
of the issue by this Court to the Rent Controller. M. Mhta
submits that the Rent
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Controller had correctly cone to the <conclusion on the
evi dence on record after allow ng the parties opportunity of
adduci ng further evidence. M. Mehta has argued that as the
tenant had sub-let in the nonth of May after the expiry of
the period of tenancy, the subletting nust be held to be
illegal and wongful-as the  consent in witing by the
| andl ady contained in the rent note was only for the nonth
of April.

M. Mehta argues that on the expiry of the nonth of
April when “the contractual tenancy cones to an end and the
tenant continues to remain in-possession by virtue of the
provisions of the Act, “the tenant does not enjoy any power
or authority to sub-let, even if such authority had been
granted to the tenant to sublet during the period of
contractual tenancy. It is the argunent of M. Mehta that on
the expiry of the contractual tenancy, the terns and
conditions on the basis of which the tenancy had been
created, come to an' end and the statutory ‘tenant who may
enj oy protection against eviction by virtue of the statute
does not have any authority to induct any  sub-tenant. In
support of this contention M. Mhta has referred to the
decision of this Court in the case of ‘Anand Nivas (P) Ltd.
v. Anandji Kalyanji Pedhi & ors and he has relied on the
foll owi ng observations at pp. 917:

"A statutory tenant- is, ~as we have already
observed, a person who on determnation  of his
contractual right, is permitted to remain in occupation
so long as he observes and perforns the conditions of
the tenancy and pays the standard rent and pernitted
increases. His personal right of _occupation is
i ncapable of being transferred or assigned and  he
having no interest in the property there is no estate
on which subletting nay operate."

M. Mehta has comented that this decision of this Court was
not considered by this Court in the case of Damadi Lal and
ors v. Parasram and ors. (supra).

M. Mehta has further argued that it is well settled
that nmere acceptance of rent on the determination of the
contractual tenancy by efflux of time or otherw se does not
in the absence of sonething nore have the effect of creating
a fresh tenancy or continuing the
623
contractual tenancy already determined; and it is his
argunent that it cannot be said that a fresh tenancy was
created or the tenancy was allowed to continue on the expiry
of the nonth of April nerely because the |andlady had
accepted the rent from the tenant on the expiry of the
period of the tenancy after the nmonth of April

M. Mehta, therefore, subnits that in the instant case
the order for eviction has been rightly passed and this
appeal should be disn ssed.

Before we proceed to consider the min question
involved in this appeal, nanmely, whether the existence of
sub-tenants in the premses after the expiry of the term of
contractual tenancy, necessarily renders the subletting
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illegal and furnishes a ground for eviction wthin the
neaning of S. 13(2) (ii) (a) of the Act, we propose to
di spose of the other question as to whether there was any
subletting by the tenant in the nonth of May. On a carefu
consideration of the report of the Rent Controller on the
issue remtted to him by this Court, we are of the opinion
that the finding of the Rent Controller that the tenant had
sub-let one bed room in the flat portion and the barsati
portion in the nonth of May, 1974 is not justified, as there
was no proper evidence or material before the Rent
Controller to cone to the said finding. This finding of the
Rent Controller is based essentially on the tape-recorded
conversation between the tenant the husband of the | andl ady.
Tape recorded conversation can only be relied upon as
corroborative evidence of conversation deposed by any of the
parties to the conversation and in the absence of evidence
of any such conversation, the tape recorded conversation is
i ndeed no proper evidence and cannot be relied upon. In the
i nstant case, there was no evidence of any such conversation
bet ween t'he tenant and the husband of the |andlady; and in
the absence of any such -conversation, the tape-recorded
conversation could be no proper evidence. W may further add
that the tape-recorded conversation, even if the same could
be relied upon, would be of no particular help to the
| andl ady, as the t'ape-recorded conversation clearly
indicates that the landlady on the expiry of the term of
tenancy had not nerely accepted the rent but had nanifested
the intention of continuing the tenancy, notwi thstanding the
expiry of the terns; and the tape recorded conversati on goes
to show that the husband of ~the |andl ady ~was asking the
tenant to induct suitable persons as sub-tenants under him
624

As there is no proper evidence to show that any sub-
tenant was inducted after the expiry of the contractua
period of tenancy, it does not- beconme necessary for us to
consi der whether the tenant who, onthe determ nation of the
contractual tenancy, continuesto renmain in possession by
virtue of the provisions of the statute as statutory tenant,
is entitled to sub-let and he continues to remain in
possession on the sanme terns and conditions on which he
becanme a tenant

The crux of the question, therefore, —is whether the
subletting by the tenant with the witten consent of
| andl ord during the currency of the tenancy becones unl awfu
and illegal on the deternmination of +the tenancy and
furnishes a ground for eviction within the nmeaning of S
13(2) (ii) (a) of the Act.

S. 13(2) (ii) (a) which we have earlier set out |ays
down that if a tenant after the conmencenent of the Act has
without witten consent of the landlord transferred his
right under the lease or sublet the entire building or any
portion thereof, the tenant shall be Liable to be evicted on
the ground of such subletting. The requirenent of the
section, therefore, is that after the commencenent of "the
Act there has to be subletting by the tenant without the
witten consent of the landlord to enable the landlord to
recover possession of the premses on the ground of
subletting It, therefore, necessarily follows that if after
the commrencenent of the Act, the tenant has sublet with the
witten consent of the Ilandlord, such subletting will not
furnish any ground or <clause of action for the eviction of
the tenant by the landlord. It is to be noted that after the
tenant has lawfully sublet wth the witten consent of the
 andl ord, sub-tenant beconmes a |awful sub-tenant; and as
such he becomes a ’'tenant’ within the meaning of the Act
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under the tenant as his landlord and continues to enjoy al
the protection available to a "tenant’ under the Act and the
tenant who inducts such sub-tenant is not entitled to evict
himas I|andlord of the sub-tenant except in accordance with
provisions of the Act. As the tenant enjoys protection
against eviction in terms of the provisions of the Act and
is not liable to be evicted except in accordance with the
provisions of the Act notw thstanding determ nation of his
tenancy by the landlord, the sub-tenant Ilawfully inducted
equal |y enjoys the same protection against eviction afforded
to a tenant by the Act; and the sub-tenant
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can only be evicted in accordance with the provisions of the
Act in the same way as a tenant can be evicted. In spite of
the sub-tenancy being determined by the tenant as his
 andl ord, the subtenant by virtue of the protection against
eviction afforded to himby the Act is entitled to continue
in possession of 'the portion let out to himby the tenant as
his landlord; ~and it is just not possible for the tenant as
| andl ord to get rid of any sub-tenant at his wll.

In the instant case,  the tenant had the authority to
sublet and the witten consent, as required by the statute,
had been given by the landlady. In terns of the authority
granted to the tenant and with the consent in witing of the
| andl ady, the tenant had inducted sub-tenants in the nonth
of April, when the contract ual t enancy admttedly
subsi sting. The subletting by the tenant in the instant case
could, therefore, ‘afford no ground to the landlady or
furnish any cause of « action for her to evict the tenant on
the ground of subletting on the basis of ~the provisions
contained in S. 13 (2) (ii) (a) of the Act. The sub-tenants
lawfully inducted came to be in |awful possession of the
portions let out to themby the tenant with the authority
and consent in witing of the |andlady and such subletting
af forded a compl ete safeguard to the tenant agai nst eviction
and would not come wthin the mschief of sec. 13 (2) (ii)
(a) of the Act. W have already held that the creation of
any sub-tenancy in the nmonth of May is not borne out by any
proper evidence on record. The case of the |[|andlady that
there was any sub-letting on the expiry of ~the month of
April without the witten consent of the |andlady has not
been established. In the instant case, the tenant has subl et
with the witten consent of the landlady in the P nonth of
April and has not sublet any portion on the expiry of the
nmonth of April. The argument of the |earned counsel for the
l andl ady that on the expiry of the nonth of April, the
consent of the landlady in witing stands withdrawn is of no
consequences. In the instant case, the tenant bas sublet in
the nmonth of April, 1974, when adnmittedly the witten
consent of the |landlady was there. The continuance in
possessi on of such subtenants in the portions lawfully | et
out to themon the expiry of the nonth of April does not
amount to or have the effect of any fresh sub-letting by the

tenant on the expiry of the month of April; and, it cannot
be said that the tenant "has sublet" afresh on the expiry of
the nmonth of April. The right of possession that the sub-
tenants enjoy on the basis of |awful induc-
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tion as sub-tenants is assured to the sub-tenants as a
"tenant” within the meaning of the Act. As a tenant. in

spite of the determnation of his tenancy continues the
right to remain in possession as a statutory tenant and
enjoys the protection against eviction by virtue of the
provisions contained in the statute, a sub-tenant who is
lawful ly inducted, is also recognised by the statute to be a
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"tenant’ wthin the neaning of the Act and he nust
necessarily enjoy the protection against eviction afforded
to a tenant by the Act. A lawful sub-letting on the basis of
the provisions of the Act does not become unlawful nerely
because the contractual tenancy of the tenant comes to an
end. A tenant incurs the liability to be evicted, if the
tenant after the commencenment of the Act sub-lets w thout
the witten consent of the |andlord; and the tenant who has
lawfully sub-let wth the witten consent of the landlord
nmust necessarily enjoy immunity fromthe process of eviction
on that ground. Subletting lawfully done wth the witten
consent of the landlord does not become unlawful nerely on
the ground that the contractual tenancy has cone to an end.
Sub-letting to constitute a valid ground for eviction nust
be without the consent in witing of the landlord at the
time when the tenant sub-lets any portion to the subtenant.

A sub-letting by the tenant with the consent in witing
of the ~Tandl ord does  not becone wunlawful on the expiry of
the contractual tenancy of the tenant, unless there is any
fresh sub-letting by the tenant w thout the witten consent
of the Ilandlord. Mere continuance i'n possession of a sub-
tenant lawfully inducted does not anobunt to any fresh or
further sub-letting. W are, therefore, satisfied that in
the instant case the tenant has not sub-let any portion
without the witten consent of the I|andlady after the
conmmencenent of the Act. As the tenant has not sub-let any
portion after the comencenent of the Act wthout the
witten consent of the |andlady, thelandl ady does not have
any proper ground for the eviction of the tenant on the
ground of sub-letting within the neaning of S. 13 (2) (ii)
(a). Mere continuance of possession by the sub-tenants
lawfully inducted by the tenant with the witten consent of
the landl ady contained in rent note does not afford any
ground to the landlady for eviction of the tenant on the
ground of sub-letting, as the tenant has not sub-let after
the commencenment of the Act any portion w thout the consent
in witing of the | andl ady.
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The appeal, therefore, succeeds. The Judgment ~of the
H gh A Court affirmng the decision of the [ower courts and
the order of eviction, are hereby set aside. The appeal is,
therefore, allowed with costs.
P.B.R Appeal all owed.
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