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ACT:

I ncome Tax--Depreciation allowance--Witten down | value--
Hyder abad | nconme-tax | aw - Repeal "and extension of Indian In-
conme-tax |aw-Central Governnent’s notification Providing
for renmoval of difficulties in such ext ended
| aw-Val i dity--Retrospective effect--Taxation Laws (Part B
States) (Renobval of Difficulties) Order, 1950, Para 2,
Expl anati on- - Fi nance Act, 1950 (25 of 1950), ss. 3, 12,
13--Constitution of India, Art. 14.

HEADNOTE

Prior to January 26, 1950, when the erstwhile State of
Hyderabad merged in the Union of India and becane a Part B
State the respondent conpany was assessed to/ incone-tax
under the Hyderabad I nconme-tax Act, by which depreciation
al l owance was given to it on the basis of the witten down
val ue of its assets, such as bui | di ngs, machi nery,
plants, etc., in accordance with cl. (© of S 12(5) of
that Act, which provided that in the case of assets acquired
bef ore the previous year and before the comrencenent of the
Act, the witten down val ue woul d be the actual cost to the
assessee less (1) depreciation at the rates applicable to
the assets cal cul ated on the actual costs for the first year
since acquisition and for the next year on the actual cost
di m ni shed by the depreciation all owance for one year and so
on, for each year upto the conrencenment of that Act, and,
(ii) depreciation actually allowed to the assessee on such
assets for each financial year after the commencenent of the
Act. After the merger of Hyderabad with the Union of India,
by ss. 3 and 13 of the Finance Act, 950, the taxation |aws
in force in the State were repeal ed and the Indian |ncone-
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tax Act, 1922, was extended to that area; and in exercise of
the powers conferred by S. 12 of the Finance Act, 1950, the
Central Governnent issued a notification dated Decenber 2,
1950, called the Taxation Laws (Part B States) (Renpval of
Difficulties) Order, 1950. Paragraph 2 of the O der

provided that " in making any assessment under the Indian
ct, 1922, all depreciation actually allowed
under any laws or rules of a Part B State...... shal |l be

taken into account in conputing the aggregate depreciation
al  owance referred to in proviso (c) to s. 10(2)(vi) and the
witten down val ue under s. 10(5)(b) of the said Act ".

For the assessment year 1951-52 the respondent was assessed
for the first time under the Indian |Inconme-tax Act, and
basing its claimon para. 2 of the aforesaid Order it asked
for

319

the val ue thereof at their inception and deducting therefrom
such depreciation as was allowed for the three assessnent
years ' in/which it was assessed under the Hyderabad | ncome-
tax Act. 7 By order dated Novenber 30, 1951, the Incone-tax
O ficer disallowed the respondent’s claimon the ground that

it was against the principle inherent in granting
depreci ation allowance which nust decrease from year to
year. The matter was taken up to the " Suprenme Court and

while it was pending there, on May 8, 1956, the Centra

CGovernment issued a notification in exercise of its powers
conferred on it by s. 12 of the Finance Act, 1950, whereby
an explanation was added to the aforesaid para. 2 as
follows: "For the purpose of this paragraph, the expression
"all depreciation actually allowed under any |aws or rules
of a Part B State " neans and shall be deened to have al ways
neant the aggregate allowance for depreciation taken into
account in conputing the witten down val ue under any |aws
or rules of a Part B State or carried forward under the said
laws or rules.” The respondent challenged the validity of
the notification of 1956 and also its applicability to the
present case on the grounds (1) that it was ultra vires the
powers conferred on the Central Governnent by s. 12 of the
Fi nance Act, 1950, (2) that it contravened Art. 14 of the
Constitution, and (3) that, in any case, it could ‘have no
retrospective effect.

Held : (1) that the true scope and effect of s. 12 was that
it was for the Central Governnent to determne if any
difficulty of the nature indicated in the section had arisen
and then to make such order, or give such direction, as
appeared to it to be necessary to renove the difficulty, the
| egi sl ature having left the matter to the executive.

Pandit Banarsi Das Bhanot v The State of Madhya Pradesh. and
QO hers, [1959] S.C. R 427, relied on.

In the present case, a difficulty had arisen, because if
depreciation actually allowed under the Hyderabad I ncone-tax
Act was taken into account in conputing the aggregate depre-
ciation allowance and the witten down value, an anonal ous
result would follow, namely, depreciation allowance to  be
allowed to the assessee in the accounting year wunder the
I ndi an | ncome-tax Act would be nore than what was allowed in
previ ous years under the Hyderabad | ncome-t ax Act .
Consequently, the Central Government was within its power
under s. 12 in making the notification dated May 8, 1956.

(2) that the notification of 1956 applied to all those to
whom para. 2 of the Taxation Laws (Part B States) (Renoval
of Difficulties) Order, 1950, was applicable and created no
unequal treatnent of persons in the like situation

Accordingly, the notification did not contravene Art. 14 of
the Constitution.

| ncone-t ax

A
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(3) that the Central Governnent had the power under S. 12
of the Finance Act, 1950, to nake an order or give a
direction so as to renove difficulties which arose in the
very begi nni ng
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and, therefore, the notification, though added in 1956, was
valid and was applicable to the assessnent of 1951-52.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 5 of 1959.
Appeal fromthe judgnent ‘and order dated February 16, 1954,
of the former Hyderabad H gh Court in Reference No. 347/B-
5/2 of 1953-54.

C. K. Daphtary, ~Solicitor-General of India, K. N
Raj agopal a Sastri and D. CGupta, for the appellant.

Sanat P. Mehta and J. B. Dadachanji, for the respondent.
1960. Novenber 8. The Judgnent of the Court was delivered
by

S. K. DAS J.-This is an appeal on a certificate of fitness
granted by the H gh Court of “Judicature at Hyderabad under
s.66-A (2) of the “Indian Incone-tax Act, 1922. The
Conmi ssi oner of Incone-tax, Hyderabad, ' is the appellant
before wus. The respondent is Dewan Bahadur Rangopal Mlls
Ltd., a public limted conpany incorporated in the erstwhile
State of Hyderabad.

The respondent conpany was assessed under ‘the Hyderabad
I nconme-tax Act in respect of the assessnent years 1357-F
1358-F and 1359-F. In the “assessment for those years
depreciation allowance was given to it on the basis of the
witten down value of its assets, -such “as buildings,
machi nery, plant, etc., in accordance with the provisions of
cl. (c) of s. 12(5) of the Hyderabad I ncone-tax Act. That
clause provided that in the case of assets acquired before
the previous year and before the comencenent of the Act,
the witten down value would be the actual <cost/ to the
assessee less (i) depreciation at the rates applicable to
the assets cal cul ated on the actual cost for the first year
since acquisition and for the next year on the actual cost
di m ni shed by the depreciation all owance for one year and so
on, for each year upto the commencenent of the Act, and (ii)
depreciation actually allowed to the assessee on such assets
for each financial year after the commencenent of the
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Act . The erstwhile State of Hyderabad merged in the Union
of India on January 26, 1950, and becane a Part B State.
The Finance Act, 1950, by s. 13 thereof ‘repealed the
taxation laws in force in Part B States except for certain
purposes not relevant to this case, and by s. 3 extended the
Indian Income-tax Act, 1922, to the whole of India except
the State of Janmmu and Kashmir. In exercise of the powers
conferred by s. 12 of the Finance Act, 1950, the Centra
CGovernment was pleased to nake the Taxation Laws (Part B
States) (Renoval of Difficulties) Order, 1950 (hereinafter
referred to as the Renoval of Difficulties Order, 1950), by
a notification dated Decenber 2, 1950. Paragraph 2 of the
said Order, in so far as it is relevant to this case, was in
these termns:

" Computation of aggregate depreciation allowance and
witten down val ue:

In nmeking any assessnent under the Indian Income-tax Act,
1922, all depreciation actually allowed under any Ilaws or
rules of a Part B State, relating to Inconme-tax and Super-
tax, or any lawrelating to tax on profits of business,
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shall be taken into account in conputing the aggregate
depreciation all owance referred to in sub-clause (c) of the
proviso to clause (vi) of sub-section (2) and the witten
down val ue under clause (b) of sub-section (5) of sec. 10 of
the said Act".

For the assessnment year 1951-52 which was in respect of the
account year ending June 30, 1950, the respondent was
assessed for the first time under the Indian |nconme-tax Act,
1922, read with paragraph 5 of the Part B States (Taxation
Concessions) Order, 1950. Basing its claimon paragraph 2
of the Renmpbval of Difficulties Order, 1950, the respondent
asked for depreciation allowance in respect of its assets
such as buildings, machinery, plant, etc., to the tune of
Rs. 8,12,244. It worked out the value of the assets at their
i nception and deducted therefromsuch depreciation as was
allowed for the three assessment years in which t he
respondent was assessed under the Hyderabad I ncome-tax Act
and calculating the witten down
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value in that manner, it clainmed depreciation according to
the prescribed rates. By his order dated Novenmber 30, 1951

the Inconme-tax O ficer disallowed this claim He held that
the claim of the respondent was against the principle
inherent in granting depreciation allowance which nust
decrease fromyear to year, and further held that the word "
allowed " in paragraph 2 of the Renoval of Difficulties
Order, 1950, shoul d be construed as meani ng " consi dered
only. Accordingly, he took the figures of the witten down
val ue fromthe incone-tax proceedi ngs of 1359-F and all owed
depreciation at the prescribed rate on those figures.
Agai nst the order of the Incone-tax Oficer, the respondent
went in appeal to the Appellate Assistant Commissioner

Hyderabad Division. That Oficer by an order dated May 23,
1952, upheld the view of the Income-tax Oficer and
di sm ssed the appeal. Then there was an appeal to the
I ncome-tax Appellate Tribunal which-was heard by the Bonbay
Bench of the said Tribunal. By its order dated Decenber 12,
1952, the Appellate Tribunal held that in view of 'the pro-
visions in paragraph 2 of the Renoval of Difficulties O der

1950, the contention of the respondent must prevail, and it
pointed out that the words used in paragraph 2 were "
depreciation actually allowed under any laws or rules of a
Part B State ", and those words did not nean the aggregate
al l owance for depreciation taken into account in conputing
the witten down val ue under the Hyderabad Act; ~ therefore,
the respondent was entitled to the depreciation allowance
which it <claimed. It directed the Income-tax Oficer to
conpute the witten down value on the basis of (the actua

cost to the assessee of the assets in question  mnus the
depreciation allowance actually allowed to the ~assessee
under the Hyderabad |Income-tax Act. The appellant herein
then moved the Appellate Tribunal for a reference 'to the
Hi gh Court under s. 66(1) of the Indian |Incone-tax Act. In
the neantine, that 1is, on March 9, 1953, the Centra

Government purporting to exercise its powers conferred by s.
60-A of the Indian Income-tax Act, 1922, added an
Expl anati on
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to paragraph 2 of the Renoval of Difficulties Order, 1950.
Expl anati on sai d:

" Explanation :--For the purpose of this paragraph, the
expression " all depreciation actually allowed under any
laws or rules of a Part B State " nmeans and shall be deemed
to have al ways neant the aggregate al | owance for
depreciation taken into account in computing the witten
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down value wunder any laws or rules of a Part B State or
carried forward under the said laws or rules "

The Explanation in terns gave effect to the contention urged
on behalf of the Departnent and said that what has to be
allowed is the aggregate allowance for depreciation taken
into account in computing the witten down val ue under any
law or rules of a Part B State. In support of the
application for a reference, the appellant relied on the
aforesaid Explanation and contended that in view of the
Expl anation the respondent could not claim depreciation
al | owance on the basis of actual cost m nus the depreciation
al  owances actually all owed under the Hyderabad |ncone-tax
Act . On this application the Tribunal expressed the view
that if the Explanation applied to the case on hand, then
the contention of the Departnment was correct and nust be
uphel d. It said, however, that it had no power to review
its own order and, therefore, considered it unnecessary to
express  any opinion whether the Explanation was valid and
affected 'the case before it.” It said finally that the
following question of law did arise out of its order and
accordi ngly stated a case thereon

" Vhether in naking the assessment for the year 1951-52
under the Indian Incone-tax Act is the assessee conpany
entitled to claimdepreciation allowance on the basis of the
witten down value conputed at the tinme of the assessnent
for the year 1359-F, or is to be computed on the basis of
the actual cost minus the depreciation allowances granted
under the Hyderabad I ncome-tax Act".

The reference was then heard by the H gh Court of Judicature
at Hyderabad which by its order dated February 16, 1954,
hel d that the Expl anation added
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to paragraph 2 of the Renoval of Difficulties Oder, 1950,
by the notification dated March 9, 1953, ‘'was void on certain
grounds one of which was that the Explanation was ultra
vires the powers of the Central Government under s. 60-A of
the Indian Incone-tax Act. Therefore, it answered the
guestion in favour of the respondent. The appellant’ then
obt ai ned the necessary certificate of fitness and preferred
the present appeal

In the nmeantine, there was a further change of law. On My
8, 1956, the Central CGovernnent made a notification (No.” S.
R O 1139) in exercise of the powers conferred on it by s
12 of the Finance Act, 1950, whereby an Explanation in
identical terns as the earlier Explanation made under s. 60-
A of the Indian Income-tax Act, was added to paragraph 2 of
the Renoval of Difficulties Oder, 1950. The argunents
before wus have proceeded on the basis of the | Explanation
added by the notification aforesaid and it is not disputed
that if the Explanation is valid and applies to the  present
case, then the appeal mnmust be allowed and the question of
law answered in favour of the appellant. If, ‘on the
contrary, the Explanation is not valid or it does not  ‘apply
to the present case, then the appeal nust be di snm ssed.

We proceed now to a consideration in detail of the different
contentions wurged before us on behalf of the appellant and
the respondent. We may first read s. 12 of the Finance Act,
1950, under which notification No. S. R O 1139 dated My
8, 1956, was mmde. Section 12 reads:

" If any difficulty arises in giving effect to the
provisions of any of the Acts, rules or orders extended by
section 3 or section 11 to any State or nmerged territory,
the Central CGovernnent may by order, nake such provision, or
give such direction, as appears to it to be necessary for
renoving the difficulty "
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On behalf of the appellant it has been argued that the
notification was validly nade in exercise of the powers
conferred on the Central Covernment under s. 12 aforesaid,;
that it does not suffer fromany of the defects pointed out
by the Hi gh Court in regard

325

to the earlier notification of 1953 nade under s. 60-A of
the I ncone-tax Act; and that it adds an Expl anation which in
terms gives effect to the contention of the appellant and
this Court nust consider the change in | aw nmade thereby and
give effect to it in answering the question of law arising
out of the Tribunal’s order. On the other hand, the
validity of the notification has been very strenuously
contested before us by |earned Counsel for the respondent.
He has challenged its validity and also its applicability to
the present case on the followi ng grounds : (1) that it is
ultra vires the powers conferred on the Central Governnent
by s. 12; (2) that it can have no retrospective effect; and
(3) that i't contravenes Art. 14 of the Constitution

We shall consider these argunents in the order in which we
have stated them The ~first~ question is whether the
notification is validly made under s. 12 or is it wultra
vires the powers conferred on the Central Governnent by that
section ? On behalf of the respondent it is urged that a
condition for the exercise of the power under s. 12 is
contained in the opening clause, which says : " [If any
difficulty arises in giving effect tothe provisions of any
of the Acts, rules or orders extended by 'section 3 or
section 11 to any State etc." The contention is that no
difficulty arose in giving effect to the provisions of any
of the Acts, rules or orders referred to in _the opening
clause, to any State etc. and, therefore, the condition for
the exercise of the power is not fulfilled and on that
ground the notification is invalid.” W are unable to accept
this argument as correct. Section 10 of the Income-tax Act
says, in its first subsection, that the tax shall be payable
by an assessee in respect of the profits or gains/ of any
busi ness, profession or vocation carried on by him Sub- s.
(2) thereof says that such profits or gains shall be
conputed after making certain all owances, and one of these
allowances is in respect of the depreciation of such
bui | di ngs, machinery, plant, etc. as are used for the
purpose of the business (cl. vi). The depreciation “except
in certain cases is calculated on the witten down value,
whi ch expression is explained
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in sub-s. (5 of s. 10. dause (b) of the sub-section
st at es:

B S A0(5) - () et
(b) In the case of assets acquired before the previous year
the actual <cost to the assessee less all depreciation

actually allowed to himunder this Act, or any Act repealed
thereby or under executive orders issued when the ' Indian
I ncome-tax Act, 1886 (11 of 1886), was in force ".

It is obvious that in applying cl. (b) to an assessee in_a
Part B State there would be an initial difficulty, in as
much as prior to 1950 when the Indian Incone-tax Act cane
into force in a Part B State no depreciation could have been
actually allowed to such an assessee under the |ncone-tax
Act or under any Act repealed thereby; for exanple, the
Hyderabad |ncone-tax Act was repealed by the Finance Act,
1950 and not by the Income-tax Act, and would not therefore
be covered by cl. (b). Such and other difficulties led to
the Removal of Difficulties Order, 1950, which has not been
seriously chall enged before us. Indeed, the Hi gh Court said
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that it was not open to the respondent to challenge the
validity of the Renobval of Difficulties Oder, 1950, because
such a point was not taken before the Tribunal. Lear ned
Counsel for the respondent has then subnmitted that what.
ever initial difficulty there mght have been in giving
effect to the Indian Income-tax Act in a Part State, that
difficulty was solved by paragraph 2 of the Renobval of
Difficulties Oder, 1950, and, in any view, there was no
fresh difficulty which could necessitate the addition of an
Expl anation in 1953 or 1956. Here again we think that the
submi ssion is not correct. The basic and normal schene of
depreciation wunder the Indian Incone-tax Act is that it
decreases every year, being a percentage of the witten down
val ue which in the first year is the actual cost and in suc-
ceeding years actual cost less all depreciation actually
al  owed under the Incone-tax Act or an Act repeal ed thereby
etc. The Hyderabad | ncome-tax Act not having been repeal ed
by the Incone-tax Act but by the Finance Act, 1950, there
was a difficulty in

327
all owi ng ~depreciation to an assessee in a Part B State in
the first year of assessment under the Indian |ncome-tax
Act. This difficulty was sought to be renoved by paragraph
2 of the Renoval of Difficulties Order, 1950. If, however,
depreciation actually allowed under the Hyderabad | ncone-tax
Act was taken into account in conputing the aggregate
depreciation allowance and the witten down value, an
anomal ous result would followas in the present case,
nanel y, depreciation allowance to be allowed to the assessee
in the accounting year under theIndian |Inconme-tax Act woul d
be nore than what was allowed in previous years under the
Hyderabad I ncone-tax Act. This would create a disparity and
be agai nst the schenme of the Indian Income-tax Act. It was
therefore necessary to explain paragraph2 of the Renoval of
Difficulties Oder, 1950, to assimlate or harnonise the
position regardi ng depreciation al | owance, and the
Expl anati on added in 1953 or 1956 was obviously intended to
renove the difficulty arising out of that disparity or
di shar nony.
Furthernore, the true scope and effect of s. 12 seems to be
that it is for the Central CGovernment to determine if any
difficulty of the nature indicated in the section has arisen
and then to make such order, or give such direction, as
appears to it to be necessary to renpbve the difficulty.
Parliament has left the matter to the executive;  but- that

does not nmke the notification of 1956 bad. In Pandit
Banarsi Das Bhanot v. The State of Madhya Pradesh & Ors. (1)
we said at page 435: " Now, the authorities are clear . that

it is not unconstitutional for the legislature to leave it
to the executive to determine details relating to the
wor ki ng of taxation |aws, such as the selection of ~ persons

on whomthe tax is to be laid, the rates at which it is to
be charged in respect of different classes of goods and the
like ". We are, therefore, of the view that the notification
of 1956, was validly nmade under s. 12 and is not ultra vires
the powers conferred on the Central Governnent by that
section.

The second question is-does the notification apply

(1) [21959] S.C. R 427.
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to the assessment in the present case, which is an
assessment for the year 1951-52 ? The notification was nmade
in 1956 and it added an Expl anation to paragraph 2 of the
Renoval of Difficulties Oder, 1950. It says that a
particul ar expression occurring in that paragraph nmeans and
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shal | be deenmed al ways to have neant the aggregate all owance
for depreciation taken into account in conputing the witten
down value etc., under any |law of a Part B State. The
argunent on behal f of the respondent is that the law which
governs an assessnent for the assessnent year 1951-52 is the
law in force at the tine when the Finance Act, 1951, cane
into force; accordingly, so the argunent proceeds, paragraph
2 of the Renoval of Difficulties Order, 1950, as it stood on
April 28, 1951, when the Finance Act, 1951, canme into force,
will apply in the present case. W consider this argunent
to be unsound. The Expl anation, though added in 1956,
explains the neaning of paragraph 2 of the Renoval of
Difficulties Order, 1950 and says in express terns that the
paragraph shall be deened al ways to have had that neaning.
Section 12 by the very nature of its intent and purpose
confers on the Central Government power to make an order to
renmove a difficulty which has already arisen, and the power
to re. . move the difficulty nust necessarily include the
power to renpove the difficulty fromthe time it arose. The
Central = ‘Governnent has, therefore, the power to nmke an
order or - give a direction so as torenove the difficulty
from the very beginning, and-that is what the notification
of 1956 does. It applies to the assessment of 1951-52
indeed it applies to all assessments made under the Indian
Income-tax Act in which paragraph 2 of the Renpbval of
Difficulties Order, 1950, operates.

The last challenge to the validity of the notification of
1956 is that it contravenes Art. 14-of the Constitution

because it discrimnates between different classes of tax
payers. Learned Counsel for the respondent has asked us to
consider the cases of assessees in three different areas

whi ch subsequently cone in a Part B State: i'n one area
there was no law relating to
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income-tax; in, the second there was a law relating to

i ncome-tax under which witten down value was computed on
the basis of depreciation actually allowed year after year
while in the third the witten down value was conputed in

the manner provided under the Hyderabad | ncone-tax Act; it
is pointed out that on the extension of the Indian |ncome-
tax Act (read wth paragraph 2 of the Renoval of

Difficulties Oder, 1950 and the Explanation) to those
areas, the assessee in the first area will get depreciation
al  owance on the actual cost; in the second area he w |l get
such all owance on the basis of actual cost less depreciation

actually allowed; and in the third area he will get such
al  owance on the actual cost |ess depreciation taken into
account. It is contended that this resultant discrimnation
is arbitrary and without any rational justification, W

think that |earned Counsel for the respondent has ignored
one essential consideration which clearly vitiates his
ar gunent . In the matter of depreciation allowance, the
assessee in the three areas in the exanple given by him do
not stand on the sane footing; they are not situated alike
so as to be entitled to be treated alike. It 1is obvious
that an assessee froman area where there was no incone-tax
law at all can never say that in the matter of depreciation
al l owance as respects buildings, nachinery, plant etc., he
is on a par with a person in an area where there was a | aw
rel ating to incone-tax allowi ng depreciation on such
bui |l di ngs, machinery, plant etc. The same would be the
position wth regard to areas where the previous law as to
depreciation was different. Indeed, to treat all these
persons alike would be tantanobunt to unequal treatnent. In
our view, the notification of 1956 <creates no unequa
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treatment of persons in a like situation ; it applies to al
who are in a like situation, nanely, all those to whom
paragraph 2 of the Renoval of Difficulties Oder, 1950,
applies. W consider that the challenge to the notification
based on Art. 14 is wholly unsubstanti al

It has not been disputed before us that a change in

42
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law validly made and applicable to a case pending in appea
must be considered and given effect to by the Appellate

Court. The conclusion we have reached is that t he
notification of 1956 was validly nmade and applies to the
present case. In view of this conclusion we have consi dered

it unnecessary to examine the notification of 1953 or the
reasons for which the H gh Court held that notification to
be bad.

For the reasons given above, we allow this appeal and set
aside the judgment -and order of the Hgh Court dated
February 16, 1954. ~The question referred to the H gh Court
is answered in favour of the appellant. The appellant has
succeeded by reason of the notification of 1956 and taking
that circunstance into consideration, we direct that there
will be no order for costs for the hearing in this Court.
Appeal al | owed.




