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CASE NO. :
Appeal (crl.) 1193 of 1995

PETI TI ONER
Panmul a Sar aswat hi

RESPONDENT:
The State of Andhra Pradesh & Ot hers

DATE OF JUDGVENT: 18/02/2003

BENCH
S.N. Variava & Arun Kunar

JUDGVENT:
JUDGMENT

Vari ava, J.

Thi s appeal is against the judgment dated 8th October, 1993.
Briefly stated the /facts are as foll ows:

The case of the prosecution was that on 21st Septenber, 1991, 10 persons
(who were arraigned as accused beforethe trial Court), forned an unlawfu
assenbly and conmitted nurder of ‘one Pamula Narayan. It is the case of
the prosecution that they commtted theft of Rs.8,000/- fromthe person of
the deceased and al so attacked and caused injuries to the wife of the
deceased and conmitted theft of ear-studs of the wife of the deceased. The
10 accused were therefore charged for of fences under Section 148, 324, 326,
379 and 302 IPC. Unfortunately no charge was franmed either under Section
34 or 149 |PC

The only eye-wi tness account was that wi fe of the deceased. She was
exam ned as PW1. She deposes that Accused No.1l (who is Respondent
No.1 here) hacked the deceased on the |left side of the fore-head and bel ow
the left knee-joint. She deposes that Accused No.2 (who is Respondent No.3
here) hacked the deceased on the right side fore-head and on right shoul der
She deposes that Accused No.6 (who is Respondent No.4 herein) hacked the
deceased on the head and | eft side of the fore-head. ~She deposes that
Accused No.3 hit the deceased with an axe on the right side ribs. Thus she
attributes overt acts to each of these four- persons. She specifies the injuries
caused by each one of them

The Doctor who conducted the post-nortem was exam ned as PW 10.
The post-nortemreport shows the follow ng injuries:

"External injuries:

1. I ncised injury 2x1/2x1/2 inches over left parietal region
2. Incised injury 1/2x1/4x1/4 inches over right side of fore
head.

3. Skin contusion red, 1x1/4" over left side of the forehead.
4. Skin contusion 1x1 inches over |eft shoul der

5. Two skin contusions red in colour each 2"x1" over

| unbar vertebra.

6. Skin contusion 1x1 inches over posterior border of |eft
axilla.

7. Skin contusion 1x1 inches over mddle 1/3rd of posterior
aspect of left armred in colour

8. Mul tiple small abrasions over lower 1/3rd of right side of

chest.
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9. Abrasion 1/2" |long just bel ow posterior aspect of right

el bow.

10. Skin contusion 1/2 x 1/2 inches red in colour over latera
aspect of lower 1/3rd of right fore arm

11. Laceration 1/2 x1/4 inches x 1/2 inches over posterior
aspect of left el bow

12. Skin contusion, red 1/2x1/2 inches over posterior aspect
of left el bow

13. Skin contusion red in colour 1/2 x 1/2 inches over |atera
aspect of upper 1/3rd of left thigh

14. Three skin contusions red in colour each 1/2x1/2 inches
over | aterial aspect of |left knee.

15. Abrasion 3" |ong over upper 1/3rd of on front of right

t hi gh.

16. Skin contusion 1x1 inch red over right knee

17. Skin contusion red 2x2 inches over lateral aspect of

| ower part of right side of chest

18. Skin contusion red 1x1 inches with nultiple snal

abr asi ons ‘over posterior part of mddle 1/3rd of right side

of chest.

I nt ernal appear ances: -

12th rib is fractured over right side with injury to IVC. (inferior
Vena Cava). Blood /clots and bl ood are found i n abdom na

cavity volunme about 3 litres. Stomach is enpty. Qher interna
organs |ike heart, lungs, liver, spleen, kidneys and intestines are
normal. Brain is normal."

The Doctor opined that the death was due to acute haenorrhage and
shock due to injury to the inferior vena cava. The Doctor does not depose,
and there is no evidence, that any of the other injuries and particularly
injuries No.1 and 2 were such that inthe normal course would have resulted
in death. As noted above in the opinion of the Doctor death was a result of
the blowto the rib of the deceased. That blow, according to the deposition
of PW1, was given by Accused No. 3.

The trial Court acquitted all except A-1, A-2'and A-6, (i.e., three
Respondents before this Court). W have read the judgnment of the tria
Court. The trial Court has believed the evidence of PW1 i.e. the eye-
wi tness. W cannot fanthom how A-3 was still acquitted by the trial Court.
We also find that the trial Court has convicted these three Respondents
under Section 302 sinplicitor i.e. without the aid of Section 34 or 149 |PC.
The trial Court also convicted them under Sections 324 and 379 | PC al so.

The State filed no appeal against the acquittal of the other accused
persons. The Appellant also did not file any Appeal. ~ The Respondents
(herein) filed an Appeal against their conviction. The H gh Court also
believed the evidence of PW1. The H gh Court then held as foll ows:

"Most of the injuries found are on non-vital parts of the
deceased and they are sinple. As such we find that they cannot
be said to have intended to cause the death or woul d have had
the know edge that the injuries caused by themwould result in
thedeath of the deceased. W, therefore, find the appellants
guilty of offence under Sec.324 |PC. "

The High Court then set aside the conviction under Section 302 but
mai nt ai ned sentence under Section 324 and sentenced themfor a period of
two years. The Hi gh Court also nmaintai ned the sentence under Section 379
and sentenced themfor a period of two years.
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The State has not filed any Appeal. However, the Appellants have
cone to this Court against the judgnent of the H gh Court. As noted above,
the overt act, which resulted in death, was attributed to Accused No.3. He
has been acquitted. No Appeal was filed against that acquittal. This Court,
cannot, at this stage interfere with that acquittal. The Respondents (herein)
were not charged under Section 302 read with Section 34 or Section 149
| PC. The High Court was thus right in setting aside their conviction under
Section 302 IPC. The High Court is obviously referring to injuries other
than the one on the rib when it states that they are on non-vital parts. By
terming the other injuries as sinple the High Court is obviously nmeaning
that they are not grievous as defined in Section 320 IPC. Also the High
Court has obviously kept in nnd the fact that there is no evidence on record
that any of the other injuries were such as would, in the ordinary course,
have resulted in death. Thus, we see no reason to interfere with the
conviction. However, inour view, this is a fit case where the H gh Court
shoul d have i nposed fine upon the Respondents and shoul d have invoked
the provisionof Section 357 of° the Code of Crimnal Procedure. It is
proved that Respondents were responsible for theft of Rs.8,000/- and ear
studs of PW1. PW1 has al'so | ost her husband who was the main earning
nmenber. Therefore, over and above the sentence inposed by the High
Court, we also inmpose fine on each of the Respondents in a sum of
Rs. 10, 000/ - (ten thousand) each. In default of paynment of fine they shal
undergo a further period of one year each. In case the fine or any part
thereof is recovered, the sanme shall be paid over to PW1

The Appeal stands disposed off accordingly.




