http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
V. VENUGOPALA VARNVA RAJAH
Vs.
RESPONDENT:

COW SSI ONER OF | NCOVE- TAX, KERALA

DATE OF JUDGVENT:
24/ 09/ 1969

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
RAMASWAM , V.
GROVER, A. N

Cl TATI ON
1970 Al R 2051 1970 SCR (2) 547
1970 SCC  (2) 165
Cl TATOR | NFO :

RF 1970 SC2055 ( 3)
E 1980 SC~ 71 (11,12, 17)
ACT:

Capital or Incone--Contract for 'clear felling of trees
i.e. cutting themso as to | eave six inches of the stunmp to
al | ow regener ati on-- For est of spont aneous
growm h--1ncone fromsale of trees so felled whether in the
nature of revenue.

HEADNOTE:

In conputing the income of the appellant’s father /for the
assessment year 1959-60 the Inconme-tax O ficer included Rs.
75,000 received under an agreenent for cutting and renoving
trees from 500 acres of forest land in Madras State. The
I ncone-tax Oficer held that the income was taxable because
the land was | eased for clear felling by the father of ~the

appel | ant. What the expression 'clear felling’ neant was
not investigated by the Income-tax O ficer. The Appellate
Assi stant Conmi ssi oner confirned the assessnment order. But
the Tribunal held that the receipt was of a capital” nature
and deleted it fromthe taxable income. 1In reference the
Hi gh Court differed fromthe Tribunal. In appeal 'against

the Hi gh Courts order this Court directed the Tribunal to
submit to this Court a supplenentary statenent ~of case
setting out the terns of the agreenent between the father of
the appellant relating to the rights conveyed to the |essees
and especially about the inport of the term relating to
"clear felling. The Tribunal in its supplenentary statenent
of case set out the relevant terns of the agreenent -and
observed that the inport of the expression "clear felling
is that "all trees except casurina are to be felled at a
hei ght not exceeding six inches fromthe ground, the barks
being left intact on the stunp and adhering to it all round
the stunp without being torn off or otherw se changed."” It
was not suggested that there were any casurina trees in the
forest land let out to the | essees and it was common ground
that the trees in the forest were of spontaneous grow h.
HELD: The appeal mnust be di sm ssed.

the finding in the present case it was clear that the
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trees were not renoved with roots. The stunps of the trees
were allowed to remain in the land so that the trees my
regenerate. |If a person sells nerely leaves or fruit of the
trees or even branches of the trees it would bel difficult
(subject to the special exenption under s. 4(3)(viii) of
the Income-tax Act, 19'22) to hold that the realisation is
not of the nature of income. It is true that the treeis a
part of the land. But by selling a part of the trunk, the
assessee does not necessarily realise a part of his
capital . [553 B-(]

Conmi ssi oner of Income-tax, Madrs, Vv.T. Manavedan
Tirumal pad, 1.LR . 54 Mad. 21, In re: RamPrasad, |.L.R 52
All. 419, Mharaja of Kapurthala v. Conm ssioner of |ncomne-
tax, CP. & UP. 13 1.T.R 74, Raja Bahadur Kankshya Narain
Si ngh v. Conmi ssioner of lncone-tax, Bihar & Oissa, 14
I.T.R 673, Fringford Estate Ltd., Calicut v. Conmi ssioner
of I ncone-tax, Madras, 20 |.T.R. 285, Comm ssioner of Income
tax, Bonbay South v.N.T. Patwardhan, 41 |.T.R 313, State of
Keral a v. 'Karintharuvi Tea Estate Ltd. 51 I.T.R 129 and
Conmi ssioner of ~Incone-tax, Mysore v.H B. Van Ingen, 53
I.T.R 681, referred to
548

[Question whether in case of sale of trees wth the
roots so that there is no possibility of  regeneration the
realisation nay be said to be, in the nature of capital
| eft open.] [553 D

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 810 of 1967.

Appeal by special |leave fromthe judgnent and order
dat ed August 3, 1966 of the Kerala High Court in |ncone-tax
Ref erred Case No. 49 of 1965.

K. Javaram for the appellant.

S.T. Desai, RN Sachthey and B.D. Sharma for the
respondent.

Sar dar Bahadur Saharya. ,for the |Intervener
The Judgnent of the Court was delivered by

Shah, J. In conputing the incone of the appellant’s
father to tax for the assessnment year 1959-60 the 1 ncome-tax
of ficer included Rs. 75,000 received under an agreenent ~ for
cutting and renoving trees from 500 acres of Mangayam
Katchithode forest. The Appellate Assistant Conm ssioner
after <calling ,for a report on certain facts confirned the
or der. But the Tribunal held that the receipt was of a
capital nature and deleted it fromthe taxable incone.

At the instance of the Comm ssioner of Income-tax,. the
Tribunal referred the follow ng question to the H gh Court
of Keral a:

"Whet her on the ,facts and in t he
circunstances of the case, the Incone-tax
Appel | ate Tri bunal was correct in holding
that Rs. 75,000/- being income fromfelling of
trees from forests is not subj ect to
i ncone-tax ?"
The Hi gh Court answered the question in the negative.

We are of the view that the facts found by the Tribuna
are not sufficient to enable us to record an answer to the
guestion referred. The Income-tax officer held that the
incone was taxable because 500 acres of forest land was
| eased for "clear felling" by the father of the appel | ant
and this fetched an incone of Rs. 75,000/-. What the
expression "clear falling" nmeant was not investigated by
t he I ncome-t ax of ficer. The Appel | ate Assi st ant
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Conmi ssioner in dealing with the contention raised by the
appel lant that the receipt was of the nature of a
Capital, observed

"The <claim is based on the reasoning that the clear
felling of’ forest trees anpbunts to sterilisation of a

capital asset. In other words clear felling is said to
involve total destruction of the

549

forest. It is admtted that the trees are of spontaneous
grom h and it has not been established that renoval of trees
has in any way affected the value of the property. As a

matter of fact, _clear felling is resorted to make the |and
nore productive and nore valuable. At any rate the claim
has not been substantiated beyond doubt and hence there is
no scope for any relief:™

The Tribunal relying upon the observation of the Incone-
tax officer "that the trees were not cut together with the
roots but only 6" above the ground and that they were |ater
on destroyed” held that there was "nothing to show that

there was a dimnution of capital assets". On the other
hand, the Income-tax officer had given a clear finding that
this was a case of "clear felling". After naking 'an

extensive quotation fromthe Judgment of the Hi gh Court of
Bonbay in Commi ssioner of Income-tax v.N. Patwardhan(1), the
Tribunal stated that the observations applied to the facts
in the case before them and on that account they upheld the
clai mof the "appellant.

The High Court observed that "it was agreed that the
Mangayam Katchithode forest was within the anmbit of the
Madras Preservation of Private Forests Act, 1949, and the
statutory rules on the subject and that the expression
"clear feeling" is an expression wth a definite and
specific nmeaning as far as such forests are concerned"
They then proceeded to quote r. 7 framed under the 'Madras
Preservation of Private Forests Act, 1949, and after setting
out conditions (b) & (c) observed that "the felling of the
trees under the "clear felling" ‘nethod will not permt a
renoval of the trees along with their roots. On the / other
hand, the «clear indications were that the felling of the
trees under the clear indications were that the felling of
the trees under the regeneration and future growth of the
trees concerned. |In other words, what is —contenplated by
the clear felling nethod is not sterilisation of an~ asset
but the renoval of a growh ,above a particular  height,
| eaving intact the roots and the stunps in such a manner as
to ensure regeneration, future growh, further felling and
subsequent income."” On that viewthe Court held  that the
receipt of Rs. 75,000/- was a revenue receipt (and not a
capital receipt as held by the Appellate Tribunal.

The departnental authorities. the Tribunal and the High
Court have expressed different views on the inport- of the
expression "clear ,felling" and about the true effect of the
agr eement . The I ncome-tax officer taxed the amount of Rs.
75,000/- on the footing that the 500 acres of forest lands
were leased for <clear felling. The Appellate Assistant
Conmi ssi oner held that the trees being of spontaneous growh
and the falling of the trees not having
(1) [1961] 41 1.T.R 313.
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affected the value of the property as a result of the
cl earance, the | ands becane nore productive and the receipt
was a revenue incone. The Tribunal held that the case
being one of "clear felling" and the trees having been cut
6" above the ground and "that they were later on destroyed"
it was a case of clear felling "and the receipt was of
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capital nature. The High Court was of the view that the
"clear felling" of forest |ands nmeant cutting trees and not
renoval of the roots so that there would be regeneration

future growh of the roots and the stunps and on that
account the recei pt was of revenue nature.

It appears that before the Income-tax Oficer the
agreenment dated Sept. 11, 1957 was not produced. After the
Appel | ate Assistant Commi ssioner remanded the case to the
I ncome-tax O ficer the latter submitted the "remand report"
and at that tinme the agreement was produce. The Tribunal in
support of its conclusion referred to the preanble of the
docunent and the conditions thereof. The |learned Judges
of the H gh Court observed that they did not place any
reliance on the extracts in the |ease given in paragraph 2
of the statenent of the case for coming to the conclusion
they had reached. Wy the H gh Court thought it fit to
di scard the recitals, is not clear fromthe record.

The  facts found being not clear, it is difficult to
record any conclusion whether the receipt was of a revenue
nature or of a capital nature. W therefore call upon the
Tribunal ~to submit to this Court a supplenentary statenent
setting out the terns of the agreenment between the father of
the appellant relating to the rights conveyed to, the
| essees in the forest |ands and especially about the inport
of the termrelating to "clear felling". The Tribunal will
submit the supplenentary statenent of the case only on the
basis of the evidence on the record and will not take any
addi ti onal evidence. The report to be submtted wi t hin
three nmonths fromithe date on which the papers reach the
Tri bunal

Shah, J. By our order dated February 13, 1969, we
called for a supplenmentary statement of the case setting out
the terms of the agreenent conveying the rights in the
forest trees to the | essees, and the true inport of t he

expression "clear felling". The 1 ncone-tax Appel | ate
Tribunal has submtted a supplenmentary statenent o,f the
case. The Tribunal has set out the relevant terms/ of the
agreement and has also observed that the inport of the
expression "clear felling" is that "all trees except

casuring are to be felled at 'a height not -exceeding six
inches fromthe ground, the barks being left intact on the
stunmp and adhering to it all round the stunp w thout being
torn off or otherw se changed".

There s no suggestion that there were any - casurina
trees in the forest lands let out to the |l essees. 't is
conmon ground also that the trees in the forest were of
spont aneous growt h. The

551

Tri bunal has found that by the use of the expression "clear
felling" it was stipulated that the trees are to be cut so
that 6" of the trunk with the barks intact and adhering to
it all round the stunp is left. This is with a view to

permt regeneration of the trees.

The question whether receipts fromsale of trees by an
owner of the land who is not carrying on ’business in tinber
may be regarded as incone liable to tax has given rise to.
sone difference of opinion in the Hgh Courts. In
Conmi ssi oner of | ncone-t ax, Madr as v. T. Manavedan
Ti rumal pad, (1) a Full Bench of the Madras Hi gh Court held
that the receipts ,fromsale of tinber trees by the owner of
unassessed forest lands in Mal abar were revenue and not
capital. The Court observed that if incone fromthe sale
of coal froma coal-mne or stone won froma quarry or from
the sale of paddy grown on |and be regarded as income, but
for the special exenption granted under the Income-tax Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

there is no logical reason for holding that income fromsale
of trees is not income liable to tax.

In re Ram Prasad(2) a Division Bench of the Al ahabad
H gh Court held that receipt fromsale of tinmber is incone
liable to be taxed and is not a capital receipt. The case
arose under the CGovernnment Tradi ng Taxation Act 3 of 1926.

In Maharaja of Kapurthala v. Comm ssioner of Incone-tax,
CP. and UP.(3) the Qudh Chief Court held that net
receipt fromthe sale of forest trees is incone liable to
i ncome-t ax, event hough the ,forest may be gradual | y
exhausted by fellings. The Court further observed that
income fromthe sale of forest trees of spontaneous growth
growing on |and which i's assessed to | and revenue is not
agricultural income within the nmeaning of s. 2(1) (a) of
the Income-tax Act andis not exenpt fromincone-tax under
s. 4(3)(viii) of the Act.

In Raja Bahadur Kanmakshya Narain Singh v. Comm ssioner
of Income-tax, ~Bihar and Oissa(4) a simlar view was
expressed by the Patna H gh Court.

In Fringford Estates Ltd., Calicut v. Conmm ssioner of
I ncome-tax, Madras(b) it was held that profits realised from
the sale of tinber were trade profits and were liable to
i ncome-t ax. In that case the assessee Conpany forned wth
the object of purchasing, clearing and inproving of estates
and the cultivation and sale of tea, coffee etc. in such
estates, purchased a tract of |and part of which had al ready
been cultivated with tea and the rest was ajungle capable
of being cleared and nmade fit for plantation. The
(1) I.L.R 54 Mad. 21.

(2) I.L.R52 All. 419.

(3) 13 1.T.R 74.

(4). 14 1.T.R 673.

(5) 20 I.T.R 385.
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Conpany entered into an agreenent with a tinber merchant for
clearing a part of the forest of all trees and for sale of
the trees mthe market. This was held to be a part of the
busi ness activity of the Conpany.

The cases on the other side of the line are to be  found
in Conmm ssioner of |Incone-tax, Bombay South V. N T.
Pat war dhan(1) in which a Division Bench of the Bonbay Hi gh
Court held that when old trees which stood on the I|and of
the assessee were disposed of with their roots "once and for
all", the receipts were capital. The Court observed (p.
318):

"The asset of the nman was the land with
the wild growth of trees onit. |If the |and
with the trees had been sold, there coul d have
been no doubt that the sale was a realisation
of capital and it woul d not have been possible
to argue that the transaction in so far as
it involved a sale of the trees was a sale
produci ng i ncome and the remaining part  of
the transaction was a capital sale. In the
present case the land is retained by the
assessee but a part of the asset is disposed
of inits entirety by selling the trees with
roots once and for all."

In State of Kerala v. Karintharuvi Tea Estate Ltd.(2)
the Kerala Hgh Court held in a case arising under the
Kerala Agricultural Income-tax Act, 1950, that the anount
realised by sale as firewood of old and useless gravelia
trees grown and maintained in tea gardens for the purpose of
affording shade to tea plants is capital receipt and not
revenue recei pt. The Court observed:
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"The gravelia trees were gr own and
mai ntai ned for the sole purpose of providing
shade to the tea bushes in the tea estates of
the assessee. That such shade is essentia
for the proper cultivation of tea cannot be
di sput ed and the trees should hence be
considered to be as nuch a part of the capita
assets of the conmpany as the tea bushes
thensel ves or the equiprment inits ,factories.
Sone of the gravelia trees becane old and
useless with the efflux of tinme and they
naturally had to be cut down and sold. The
sal e proceeds of such trees cannot possibly
anmount to a revenue receipt."

In  Commi ssi oner of Inconme-tax, Msore V.H B. Van
Ingen(3) the Mysore H gh Court held that the assessee who
had purchased a coffee estate of which a part had been
pl anted with coffee plants and the rest was jungle, and had
cleared the jungle
(1)41 I.T.R" 313.

(2) 51.T.P 129.
(3) 53 1.T.R 681
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for the purpose of planting coffee and had sold the trees
felled, price realised by the sale of the trees was a
capital and not a revenue receipt, because the trees had
grown spontaneously, and the assessee  had  purchased the
estate including the trees.

It is not necessary for the purpose of this case to
enter wupon a detailed analysis of the principle underlying
the decisions and to resolve the conflict.: On-the finding
in the present case it is clear that the trees were not
renoved with roots. The stunps of the trees were allowed to
remain in the land so that the trees may regenerate. ' If a
person sells nerely | eaves or fruit of the trees or even
branches of the trees it would be difficult (subject to the
speci al exenption under s. 4(3)(viii) of the Income-tax Act,
1922) to hold that the realization is not of the nature of
income. Where the trunks are cut so that the stunps ‘remain
intact and capable of regeneration, receipts from sale of
the trunks would be in the nature of income. It is true
that the tree is a part of the land. But by selling a part
of the trunk, the assessee does not necessarily realise a
part of his capital. W need not consider whether in case
there is a sale of the trees with the roots -so that there is
no possibility of regeneration, it may be said that t he
realisation is in the nature of capital. That™ question
does not arise in the present case.

The appeal fails and is dism ssed with costs.
G C

Appeal dism ssed
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