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PETI TI ONER
R N. CHATTERJI

Vs.

RESPONDENT:
HAVI LDAR KUER SI NGH

DATE OF JUDGVENT:
19/ 02/ 1970

BENCH

ACT:

Crimnal Procedure Code 1898 Section 156(3) and 190(1)
(c)--Scope of--lnvestigating Police Oficer submtting a
report ~of insufficient evidence--1f Magistrate can direct
Police to file a charge sheet.

HEADNOTE

After investigation of a conplaint filed by the
Respondent agai nst 't he Appel | ant maki ng certain all egations,
the Deputy Superintendent of Police who carried out the
i nvestigation, submitted a report tothe Deputy |nspector-
General under whomthe investigation was carried on, to the
effect that there was, insufficient evidence 'against the
Appel | ant and furthernore that the Respondent’s case agai nst
the Appellant was false. On-a "protest petition" filed by
the Respondent. the Sub-Divisional Magistrate passed an
order directing the Police to subnmit a charge sheet. The
H gh Court rejected an applicationin revision fil ed agai nst
this order

On appeal to this Court,

HELD : Allowing the appeal (: The provisions / of the
Crimnal Procedure Code do not enpower the Magistrate to ask
the police to subnmit a charge-sheet. If, however, the

Magi strate is of opinion that the report subnmitted by the
police requires further investigation, the Magistrate nay
order investigation wunder section 156(3) of the Crimna
Procedure Code Directing a further investigation is entirely
different fromasking the police to submt a charge-sheet.
Furthernore, section 190(1)(c) of the Crimnal” Procedure
Code enpowers the Magistrate to take cognizance of an
of fence notw thstanding a contrary opinion of the police.
[718 G

Enperor v. Nazir Ahned 71 I. A 203; H N R shbud v.
State of Delhi [1955] 1 S.C.R 1150; Abhi nandan Jha and Ors.
v. Dinesh Mshra, A l.R 1968 S.C. 117; referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.89
of 1967.

Appeal fromthe judgnent and order dated February 18,
1967 of the Patna Hi gh Court in Crimnal Revision No. 44 of
1965.

D. Goburdhun, for the appellant.

The respondent did not appear.

The Judgnent of the Court was delivered by

Ray, J. This is an appeal fromthe Judgnent dated 18
Noverber, 1967 of the Hi gh Court at Patna.
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The question for consideration is whether a Sub-
Divisional Magistrate could after subnmission of a fina
report by the police
717
direct the police on what is described as a protest petition
havi ng. been filed by the opposite party to submt a charge-
sheet .

The facts in short are that on account of an occurrence
at the platform of Mizaffarpur Railway Station on 24
March, 1964 two cases were instituted before the Railway
Pol i ce.

One of these was instituted by the appellant against the
respondent and the other was instituted by the respondent
agai nst the appell ant.

The appellant in the caseinstituted by himalleged that
the respondent wanted to entrain two of his nmen in an
unaut horised” way  in —one of- the conpartments and the
appel | ant = objected to the sane, whereupon the respondent
pul l ed the appellant on the platformand assaulted him A
charge-sheet was submitted agai nst the respondent in that
case.

The present appeal relates to the case instituted by the

respondent agai nst the appellant on these all egations. The
appellant a,, the material time was a  Travelling Ticket
Exam ner while the respondent was a police havildar. The

respondent alleged that while he was on duty at the railway
platformon the rel evant date. he found a few snmugglers were

travelling in a particular conpartnent. The respondent
wanted to enter the conpartment. The appell ant. pushed him
back. The appellant —and three other Ticket Examners

assaul ted the respondent.

The Deputy Superintendent of Railway Police who carried
on the investigation submitted a report” to the  Deputy
I nspector General (C.1.D.), Crinme Branch and Rail ways tinder
whom the, investigation was carried on, to the effect  that
there was insufficient evidence against the appellant and
further that the respondent’s case agai nst the appell ant was
a pal pably fal se story about the snugglers’ and the case was
therefore to be returned as "F. R T. insufficient evidence".

On 2 April, 1964 the respondent filed a “protest
petition" against the final report of the police. On 1
Sept enber, 1964 the Sub-Divisional Mgistrate called for the
case diary, supervision and progress report of the “police
case as -prayed for by the respondent. On 14 Novenber, 1964
the Sub--Divisional Magistrate passed an order directing the
police to subnit’ the charge-sheet under sections 353/379 of
the I ndian Penal Code-

The appellant went wup before the Sessions Judge of
Muzaffarpur in revision against the order of the /Sub-
Di vi sional Magistrate and asked for a reference to the High

Court. The appellant’s application was rejected by the
Sessi ons Judge, Thereafter. the
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appel lant filed an application in revision before the Hi gh
Court at Patna. The appel | ant contended that the Sub-
Di vi sional Magistrate acted without jurisdiction in asking
the police to subnit the charge-sheet and therefore the
order dated 14 Novenber, 1964 passed by the Sub-Divisiona
Magi strate shoul d be quashed.

The High Court at Patna held that calling for, a charge-
sheet by a Magistrate neans taking cognizance of the case
and then summoning the accused through the police, and,
therefore, it did not ambunt to interference with the police
i nvestigation. The High Court at Patna referred to two
di vergent views expressed by the H gh Courts. The views of
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the High Courts at Calcutta and Madras are that the
Magi strate has no such power whereas the views of the High
Courts at Bonbay and Patna are to the contrary. The High
Court at Patna did not see any reason to depart from the
vi ew of that Court.

It has been enphasised in several decisions that it is
of the wutnost inportance that the, judiciary should not
interfere with the police in matters which are within their
province and into which the |aw i nposes on themthe duty of
enquiry. (See Enperor v. Nazir Ahnmed) (1).

This Court in the case of H N. Rishbud v. State of
Del hi (2) ,said that investigation is primarily an
ascertainment of facts and circunstances of a case and the
proceedings in an investigation are conducted by the police
officer. Chapter XIV of the Crimnal Procedure Code rel ates
to i nformation to the police and their power s to
i nvestigate. The investigatioon carried on by the police
results either ~in release of ‘accused when evidence is
deficient / or 7" sending the case to. the Magi strate when the
evidence " is sufficient. It should also be renmenbered that
when a person-is released by the police because there is not
sufficient evidence to justify the forwardi ng of the accused
to a magistrate a bond is taken to the effect That if and

when so required ‘he wll appear before a magi strate
enmpowered to take cognizance of the offence on a police
report.

The provisions of the Crimnal Procedure Code do not
enpower the nagistrate to ask the police to subnmit a charge-
sheet . If. however, the nagistrate is of opinion that the
report subm tted by the police requires further
i nvestigation the nmmgistrate may order investigation under
section 156(3) of the Crimnal Procedure Code’ Directing a
further investigation is entirely different fromasking the
police to submt a charge-sheet. Furthernore, | section
190(1) (c) of the Crimnal Procedure Code enpowers
(1) 72 1. A 203.

(2) [1955] 1 s. C R 1150.
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t he nmagi strate to take cogni zance of an of f ence
notwi t hstandi ng a contrary opi nion of the police.

These provisions in the Crimnal  Procedure  Code, to
which | have referred, indicate two broad features; first,
the formation of an opinion in an investigationis left to
the police; and, secondly, the magi strate exercises judicia
functions in dealing with the report subnitted by the
pol i ce.

This question cane up for consideration in the case of
Abhi nandan Jha and Ors. v. Dinesh Mshra(l) where it was
held that it was for the police to formtheir opinion and
the final step in the investigation was to be taken only by
the police and no other authority. As to the powers of the
magi strate it is said that he cannot call upon the police to
submit a charge-sheet when they have sent a report,  that
there is no case for sending up the accused for ‘tria
because that would be dictating to the police to form
opinion in accordance with that of the magistrate. Such a
course is not desirable. That is why the Magistrate, can
call for a further investigation.

The decision of the Hi gh Court is erroneous. The order
of the Sub-Divisional Mgistrate dated 14 , Novenber, 1964 is
guashed. The appeal is all owed.

R K P.S. Appeal all owed.
(1) AI.R 1968 S. C 117.
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