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ACT:

Uttar Pradesh Subordinate Excise Service Rules, 1967-
Rule 3(ix) and 5 and Utar Pradesh 'Subordinate Excise
Service Rules, 1983- Rule 3(g), 3(j), 5 and 21(1) -
Interpretation of-Excise |nspector-Appointed on ad hoc
basi s-Held entitled to claimseniority and pronotion vis-a-
vis those who were appointed |ater in point of tinme.

HEADNOTE

The petitioner was appoi nted as Excise Sub-Inspector in
February 1964 in the State of U'P. and was |later pronoted
as Excise Inspector on ad hoc basis on February 24, 1972.
He was confirned as Exci se Sub-Inspector w.e.f. April 1,
1967. Though pronoted on ad hoc basis, the petitioner has
continuously been working as Exci se |l nspector since February
24, 1972. Raghubir Singh and Ram Dhan, respondents are
direct recruits to the post of Excise lnspector and they had
joined the cadre later in point of time than the petitioner
i.e. after 24.2.1972. They were promoted to the post of
Exci se Superintendent on 29.9.1983 and the petitioner was
i gnor ed. Being aggrieved the petitioner ~has filed this
petition under Article 32 of the Constitution

According to the State and other respondents, the
petitioner’s promotion to the post of Excise |Inspector being
on ad hoc basis was against the 1967 rules, he continues to
be an ad hoc appointed and as such is not a nenber ~of the
Exci se I nspectors service constituted under the rules. H s
nane has not been shown in the seniority list of  Excise
I nspectors. According to themhis case has rightly not been
consi dered for further promotion. On the other hand, it is
contended on behal f of the petitioner that the 1967 Rules in
as nmuch as they confine the channel of prombtion to Tari
Inspectors and Clerks were wholly arbitrary and as such
violative of Articles 14 and 16 of the Constitution. It s
submitted on his behalf that the petitioner is, in any case,
entitled to be pronpted substantively to the cadre of excise
I nspectors under 1983 rules and he is also entitled to
fixation of seniority by counting his entire service as
Exci se Inspector from 1972 onwards. Respondents concede
that the petitioner can be appointed under 1983 rules, but
contend that he is not entitled to the benefit of past
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service for purposes of seniority.
885

Allowing the wit petition this Court

HELD: When the 1967 rules were enforced on May 24, 1967
there was in existence a permanent cadre of Excise Sub-
| nspect ors. The nature of duties of both the cadres were
simlar. The Excise Inspectors, on nolasses duty of the
ranges, used to supervise the work of excise Sub-Ilnspectors
under them The Excise Sub-lnspectors were thus natura
contenders for the post of |Inspectors. There was no
justification whatsoever with the framers of the 1967 rules
to have kept the Excise Sub-lnspectors out of the channel of
prombtion to the post of Excise Inspectors. Prime facie
there is no escape fromthe conclusion that the Excise Sub-
I nspectors were dealt with.in an arbitrary nanner by the
franmers of 1967 rul es. [890H 891B]

It is not disputed that-under the 1983 rules, the
petitioner is eligible to be pronoted and appointed as
Exci se I nspector. [891C D

The 1983 rules cane into force on March 24, 1983. There
is nothing onthe record to show as'to why the petitioner
was not considered for promotion under the 1983 rules till
t oday. Inaction onthe part of the State Government is
whol Iy unjustified. ~ The petitioner has been nade to suffer
for no fault of/ his. He has been serving the State
Gover nirent as Excise Inspector since  February 24, 1972
satisfactorily. [891E]

Rule 21(i) of ' the 1983 rules specifically pernits
substantive appointnment to the cadre of Excise Inspectors

with back date. 1In all probability the provision of back
dat e appoi ntnent was nmade in the 1983 rules to do justice to
persons like the petitioner. The petitioner is eligible

under the rules to be appointed as Excise lnspector by way
of pronotion. Accordingly the Court ~directed that the
petitioner shall be deened to be -appointed by way of
promption as substantive Excise |nspector under the 1983
rules with effect from February 24, 1972. The petitioner
shall be entitled to the benefit of his entire period of
service as Excise Inspector fromFebruary 24, 1972 towards
fixation of his seniority in the cadre of Excise |nspector.
The petitioner shall be considered for pronotion to the post
of Excise Superintendent froma date earlier than the date
when respondents Ram Dhan and Raghubir Singh were pronot ed
to the said post. The petitioner shall also be entitled to
be considered to the post of Assistant Excise Conm ssioner
in accordance with the rules froma date earlier than the
dat e when any of his juniors were pronoted to the said post.
[ 891G 892B- E]

None of the respondents who have al ready been pronoted
to the

886

hi gher rank of Excise Superintendents or Assistant | Excise
Conmi ssioners be reverted to accommpdate the petitioner or
any other person simlarly situated. The State CGovernnent

shall create additional posts in the cadre of Excise
Superi nt endent s and Assistant Excise Conm ssioners to
accommodate the petitioner and other simlar persons, if

necessary. [ 892F]

Masood Akhtar Khan & Os. v. State of Madhya Pradesh,
[1990] 4. S.C C 24; Direct recruits Cass-11 Engineering
O ficers Association v. State of Maharashtra & O's., [1990]
2 S.C.C 715; P. Mahendran & O's, etc. v. State of Karnataka
JUDGVENT:

Singh & Os., [1964] 4 S.C R 964; Krishena Kumar & Os. v.
Union of India & Ors., [1990] 4 S.C.C. 207; A K Bhatnagar &
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Os. v. Union of India & Os., [1990] 2 Scal e 949; Bal eshwar
Dass & Os. etc. v. State of UP. & Os., [1981] 1 S.CC
449; Narender Chadha & Os. v. Union of India & O's., [1988]
3 J.T. 190 and Kumari Shrilekha Vidyarthi etc. etc. v. State
of UP. & Os., [1990] 4 J.T. 211, referred to.

&

ORI G NAL JURISDICTION: Wit Petition (Civil) No. 13704
of 1983.

(Under Article 32 of the Constitution of India)

P.N. Lekhi and MK ‘Garg for the Petitioner

Prithvi Raj, P.P. Rao, Govind Mikhoty, Satish Chander
Raju Ramachandran, Ms. S. Dikshit, A K Sangal, P.K
Chakraborty. Ms. Sadhya CGoswam and Y.C. Maheshwari for the
Respondent s.

K/R  Qupta, Sm. Nanita Sharma, R C. CGubrele, Vivek
Sharma ' and O P. Sharma for the Intervener

The Judgrment of the Court was delivered by

KULDIP SI'NGH, J. Ram Sewak Prasad, the petitioner
before wus, was appointed as Exci se Sub-Inspector, in the
State of Utar Pradesh in February, 1964 and was pronoted
to the post of Excise Inspector on ad hoc basis on February
24, 1972. He was /confirned as Exci se Sub-Inspector by an
order dated Decenber 2, 1972 with effect fromApril 1, 1967.
Though pronoted on ad hoc basis the petitioner

887
has continuously been working as ~Excise Inspector since
February 24, 1972.

Raghubir Singh and RamDhan, respondents  are direct
recruits to the post of Excise Inspector. The joined as
such on March 29, 1972 and May 14, 1972 respectively. They
were promoted to the post of Excise Superintendent, by an
order dated Septenber 29, 1983. It is not disputed that the
petitioner was not considered for pronotion alongwith the
respondents or at any tinme thereafter. Even his nanme was
not shown in the seniority Ilist of Excise JInspectors
circulated fromtine to tine. The respondents, including
the State Covernment, have taken the stand that t he
petitioner’s pronotion to the post of Excise |nspector was
against the rules, he continues to be an ad —hoc appointee
and is not a nenber of the Excise Inspectors Service
constituted under the rules. For that reason he is  neither
been shown in the seniority Iist of Excise. I|Inspectors nor
consi der ed for pronoti on to t he post of Exci se
Superi nt endent .

It is necessary to exam ne the relevant statutory rules
regulating recruitnment and conditions of service of/ the
Excise Inspectors. Rule 3(ix) and 5 of the Utar ~ Pradesh
Subor di nate Excise Service Rules, 1967 (hereinafter called
1967 rules’) are as under

"3(ix). "Menber of the service" means a person
appointed in a substantive capacity under the
provisions of these rules, or of rules in force
previous to the enforcenent of these rules to a
post in the cadre of the service"
.5. Sources of recruitnent-Recruitnent to the
service shall be made-
(a) by direct recruitment of candidates, on the
result of a conbined conpetitive exam nations
conducted by the Conmi ssion, who having been
selected in the prescribed manner for undergoing
practical training have conpleted the course of
training and passed the departmental exam nation
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prescribed in rule 23:

Provided that no candi date shall be allowed
to avail of nore than three chances for
appearing at the conpetitive exam nation
(b) by pronotion of permanent clerks of the
of fice at

888
the Headquarters of the Excise Conm ssioner and
ot her regional and Subordinate Excise Ofices of
Assi st ant Exci se Conmi ssi oners and
Superintendents of Excise in Utar Pradesh; and
(c) by pronmotion of permanent Tari Supervisors

The 1967 rules were superseded by the Utar Pradesh
Subordi nate Excise Service Rules, 1983 (hereinafter «called
1983 rules) which caneinto force on March 24, 1983. Rul e
3(g), 3(j), 5 and 21(1) of the 1983 rules are reproduced
herei nafter:

"3(09). "Menmber of Service" neans a per son

substantively appointed under or the rules or
orders in force prior to the comrencenent of these
rules to a post in the cadre of the service"
"3(j) - "Subst antive appoi nt nent " neans an
appoi nt nent, not being an ad-hoc appointnment, on a
post in the cadre of the service, nade after
selection/ in~ accordance with the rules and, if
t here are/ no rules, in accordance wth t he
procedure prescribed for “the tine bei ng by
executive instructions, issued by the Government."

Sources of Recruitnment."5. Recruitment to the

various cat egori es

of posts. in this

servi ce shall be made

from the f.ol | owi ng

sour ces:

(A) EXC SE | NSPECTOR
(1) 90%by direct recruitment on the result of a
conbined conpetitive exam nation conducted by the
Comm ssi on.
(2) 10% by pronotion fromanongst the pernmanent
sub- Exci se I nspectors.
"Rule 21(1) Except as hereinafter provided, the
seniority of persons in any category of post shal
be determined from the date of the order of
substantive appointnent and if two or nore persons
are appoi nted together, by the order in-whichtheir
nanes are arranged in the appoi nted order

889

Provi ded that if the appointnent or der

specifies a particular back date with the -effect
from which a person is substantively appointed,

that date, will be deened to be the date of ' order
of substantive appointnent and, in other case it
will mean the date of issue of the order;"

M. Satish Chandra, |earned senior advocate, appearing
for some of the respondents who are direct recruits  of
1982/ 83 has contended that the 1967 rules were holding the
field when the petitioner was pronoted as Excise |nspector
on ad hoc basis. According to himonly clerks and Tar
Supervi sors could be considered for pronmotion to the post of
Exci se Inspector wunder rule 5 of the 1967 rules and the
Exci se Sub-1nspectors were not eligible. The petitioner’s
pronotion being in violation of the 1967 rules, he was not a
menber of the service and as such was rightly not showmn in
the seniority list of Excise Inspectors. He, however,
accepts the position that the petitioner can be considered
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for pronotion to the post of Excise Inspector under the 1983
rules and woul d become nenber of the service fromthe date
of pronotion wunder the said rules. M. Satish Chandra
finally contended that the appointment of the petitioner
from1972 to 1983 being violative of 1967 rules, the benefit
of the said service cannot be given to the petitioner
towards seniority in the cadre of Excise I|nspectors. In
support of his argunents M. Satish Chandra relied upon the
judgrments of this Court in Masood Akhtar Khan and Qthers v.
State of Madhya Pradesh and Others, [1990] 4 S.C.C. 24 and
Direct recruits class-11 Engineering Oficers Association v.
State of Maharashtra and Qthers, [1990] 2S.C.C. 715. M.
Govind Mikhoty, M. P.P.. Rao and M. O P. Sharma, |earned
seni or advocat es appeari ng for vari ous respondents
reiterated, wth different flavour, the argunments advanced
by M. Satish Chandra. They further cited P. Mahendran and
Os etc. v. Stateof Karnataka and Os. etc., [1990] 1 SCC
411; State of Punjab v. Jagdip Singh and O's., [1964" 4 SCR
964; Krishena Kumar and Ors. v. Union of India and Os.,
[1990] 4 SCC 207 and A. K. Bhatnagar and Os. v. Union of
India and Ors., [1990] 2 Scale 949. M. Prithviraj, |earned
seni or advocate appearing for the State of Uttar Pradesh
stated that it may be possible to absorb the petitioner in
the cadre of Excise lnspectors fromthe date of enforcenent
of the 1983 rules but the benefit of service rendered by him
as Excise Inspector prior to that date cannot be given to
hi m

M. P.N Lekhi, |earned senior advocate appearing for
the petitioner vehenently argued that the petitioner was
promoted in ‘public.interest’” as Excise Inspector in the
year 1972 and since then he

890
has been working as such continuously: He-is being paid the
sane salary for doing the same work as is being done by the
directly recruited Excise lnspectors. There can no
justifiable reason to treat the petitioner as an ad hoc
Exci se Inspector even after working as such for alnmpst two
decades. According to himthe 1967 rul es which confined the
channel of promotion to Tari Inspectors and Clerks were
whol ly arbitrary and as such violative of Articles 14 and 16
of the Constitution of India. The Excise Sub-Inspectors are
at a lower-rung in the same hierarchy of service to which
Exci se I nspectors bel ong. The Sub-1nspectors perform
simlar duties of less responsibility. M. Lekhi~ further
contended that providing avenue of promotion to Tari
I nspectors and Cl erks who had no sinmilarity or  service0Olink
with the cadre of Excise Inspectors and depriving the sane
to the Excise Sub-Inspectors render the 1967 rules arbitrary
and discrimnatory. He relied upon Bal eshwar Dass and Os.
etc. v. State of U P. and Os., [1981] 1 SCR 449; Narender
Chadha and Os. v. Union of India and Os., [1986] 1 SCR
211; Rajendera Parsad Dhasmane v. Union of India and  Os.,
[1988] 3 J.T. 190 and Kumari Shrilekha Vidyarthi etc.  etc.
v. State of UP. and Os., [1990] 4 J.T. 211. M. Lekhi
finally submtted that the petitioner is, in any case,
entitled to be pronoted substantively to the cadre of Excise
I nspectors under the 1983 rules and he is entitled to
fixation of seniority by counting his entire service as
Exci sa I nspector from 1972 onwards.

It is not necessary to go into the judgnents cited by
the |learned counsel for the parties. The judgnents are on
the peculiar facts of these cases and do not render much
assi stance to resolve the controversy before us.

The 1967 rules provided recruitnment to the cadre of
Excise Inspectors by way of direct recruitnent and by
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pronoti on. Recruitnment by pronotion was only confined to
permanent clerks in the office of Excise Conm ssioner and
Tari  Supervi sors. The Excise Sub-Inspectors were not

eligible. On the plain interpretation of 1967 rules M.
Satish Chandra is justified to contend that the petitioner
was not eligible for pronotion to the post of Excise
I nspector and as such he could not be nenmber of the Uttar
Pradesh Subordi nate Excise Service as constituted under the
1967 rules. On the other hand there is plausibility in the
argunent of M. P.N Lekhi that rule 5 of the 1967 rules
which denies avenue of promption to the Excise Sub-
Inspectors is arbitrary and discrimnatory. Wen the 1967
rul es were enforced on May 24, 1967 there was in existence a
permanent cadre of Excise Sub-Inspectors. The nature of
duties of both the cadres
891

were simlar. The Excise Inspectors, on nolasses duty of
the ranges, wused to supervise the work of Excise Sub-
| nspectors under them The Exci se Sub-Inspectors were thus
natural contenders for the post of lnspectors. There was no
justification whatsoever with the framers of the 1967 rules
to have kept the Excise Sub-Ilnspectors out of the channel of
promotion to the post of Excise Inspectors. Prima facie
there is no escape fromthe conclusion that the Excise Sub-
I nspectors were dealt with in an arbitrary nanner by the
franers of 1967 rules. However, the view we propose to take
on the interpretation of 1983 rules it is not necessary for
us to deal with the respective arguments of  the |earned
counsel for the parties regarding the 1967 rul es.

Rule 5 of the 1983 rules provides recruitment to the
cadre of Excise Inspectors fromtwo sources, 90% by direct
recruitnment and 10% by pronotion from anbngst the permanent

Exci se Sub-Inspectors. It is not disputed that wunder the
1983 rules the petitioner is eligible to be promted and
appointed as Excise Inspector. In the wit petition the

petitioner has specifically pleaded that the service record
of the petitioner is unblem shed and he is holding the post
of Excise Inspector within the 10% pronotion quota  provided
for the pernmanent Excise Sub-Ilnspectors. The State
Government in its counter has not denied these avernents.
The 1983 rules cane into force on March 24, 1983. < There is
nothing on the record to show as to why the petitioner ~was
not considered for pronotion under the 1983 rules till
t oday. Inaction on the part of the State Governnment is
whol |y unjustified. The petitioner has been nade to suffer
for no fault of his. He has been serving the State
CGovernment as Excise |Inspector since February 24, 1972
satisfactorily. Least the State Governnment could do was to
consi der the petitioner wunder the 1983 rul es. M.
Prithviraj, |earned counsel for the State of Utar ~ Pradesh
has however fairly stated that the State GCovernnent is
willing to pronpote the petitioner to the cadre of | Excise
I nspectors under the 1983 rules effect from the date of
enforcenent of the said rules.

Rule 21(1) of the 1983 rules provides that t he
seniority of a person in any category of post shall be
determined from the date of the order of substantive
appoi ntnent. First proviso provides that if the appoi ntnent
order specifies a particular back date wth effect from
which a person is substantively appointed then the said
back-date shall be deemed to be the date of order of
substantive appointnent. It is thus obvious that rule 21(1)
of t he 1983 rules specifically permts substantive
appointnent to the cadre of Excise Inspectors wth back
date. The framers of the 1983 rul es were conscious that the
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cadre of

892
Exci se Sub-1lnspectors was in existence from 1964 onwards and
some of themwere pronmoted to the post of Excise Inspectors
much earlier to the enforcenent of the 1983 rules. In al
probability the provision of back-date appoi ntnent was made
in the 1983 rules to do justice to persons like the
petitioner. The petitioner is eligible under the rules to
be appoi nted as Exci se Inspector by way of promotion. It is
not disputed that the petitioner was appointed as Excise
I nspector on February 24, 1972 and he has been actually
working in the said post continuously fromthat date and
has been drawi ng the salary of the post of Excise |Inspector.
This is a fit case where the petitioner should be appointed
as Excise Inspector under the 1983 rules by giving him back
dat e appoi ntnent with effect from February 24, 1972.

W, therefore; hold that the petitioner shall be deened
to be appointed by way of promption as substantive Excise
| nspect or ‘under the 1983 rules with effect from February 24,
1972. The petitioner shall be entitled to the benefit of
his entire period of service as ~Excise Inspector from
February 24, 1972 towards fixation of his seniority in the
cadre of Excise Inspector. W further direct that the
petitioner shall be considered for pronotion to the post of
Exci se Superintendent froma date earlier than the date when
respondents Ram Dhan jand Raghubir Singh were pronoted to the
said post. The petitioner shall also be entitled to be
considered to the post of Assistant Excise Conmi ssioner in
accordance with the rules froma date earlier than the date
when any of his juniors were pronpted to the said post.

We nake it clear that none of the respondents who have
al r eady been pronmoted to the higher rank of Exci se
Superi nt endent s or Assistant Excise Conmi ssi oner s be
reverted to accomopdate the petitioner or any other person

simlarly situated. The State Governnment shall create
additional posts in the cadre of Excise Superintendents and
Assi st ant Exci se Conmi ssi oners to accomodat e t he

petitioner and other simlar persons, if necessary.

The wit petition is allowed with costs in- the  above
ternms. W quantify the costs as Rs. 10,000 to be paid by the
State of Uttar Pradesh.

Y. Lal . Petition al lowed.
893




