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PETI TI ONER
STATE OF ORI SSA & OTHERS

Vs.

RESPONDENT:
ADWAI T CHARAN MOHANTY

DATE OF JUDGVENT27/01/ 1994

BENCH
K. RAMASWAMY & N. VENKATACHALA, JJ.

ACT:

HEADNOTE

JUDGVENT:

1. Leave granted in S.L.P. NCS. 4424, 13245-547, 18110-
18113/93, 4064/94,2363/94, SLP /94 (OCC 24681), 2260, 4223,
2588/ 94, 20136/93, 4882/94, SLP........... /94 (CC 25141),
9901, 2428, 11084-11095/ 94, SLP /94 (0OCC 26551),
18784, 19083/ 94.

2. These appeals raise a common question of law whether
each of the respondents was |iable, to be superannuated only
on attaining die age of 60 years. All the respondents have
been working in various departnents of the appellant-State
as Dr af t sman, Seni or Draftsman, Archi tectural Asst .
Draftsman, Architectural Draftsman, Pl anning Assi st ant,
Carpenter, Heavy Vehicle Driver, ‘Mechanic, Forenan, Motor
Grade, Qperator, Ferro Printer, Welder, Concrete M xture
Driver, Junior Machi neman, Punp Mechanic, Punp driver-cum
Mechanic, etc. etc. On attaining the age of ~superannuation
of 58 years, when they were sought to be, retired, they
approached the Adm nistrative Tribunal, Orissa, which in the
i mpugned Orders has held that they were worknen and entitl ed
to continue in service, until they attained the age of 60
years as provided for under the second provisoto Rule 7
)(a) of the Oissa Service Code (for short, 'the Code’). It
is not necessary to deal in detail with the facts of each
case for they we not different fromeach other. However ,
facts of the case of Adwait Charan Mohanty, respondent in
C. A No. 1497/93 could be referred to as exenpler / case.
Wi le working as a Draftsman in the office of the “Executive
Engi neer, Mmnor Irrigation Division, Cuttack, he attained
the age of 58 years on July 12, 1990. When he was to retire
on July 31, 1990, he challenged the notice of retirenent,
Annex- A therein, contending that he is a workman within the
neani ng of the Code. The Tribunal held himto be a worknan
and that, therefore, he was entitled to continue in service
till he conpleted the age of 60 years on July 31, 1994 with
all the benefits of salary and all owances etc.

3. The question is whether the respondents are entitled to
continue wuntil they attained the superannuati on age of 60
years? The Orissa Civil Services (Cassification, Contro

and Appeal) Rules, 1962, (for short, 'the Rules’), defines
government servant in Rule 3(f) to nean a person who is a
menber of a service or who holds a civil post wunder the
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State and includes any such person on foreign service or
whose services arc tenporarily placed at the disposal of the
Uni on CGovernnment or any other State Government or a |ocal or
other authority and also any person in the service of the
Uni on Government or any other State Government or a |ocal or
ot her authority whose services are tenmporarily placed at the
di sposal of the State Governnent. Under Rule 8 the posts
under the State other than those ordinarily held by persons
to whomthe Rules do not apply, are by general or specia
order of the government classified as (i) State G vil Posts,
Class |, (ii) State Civil Posts, Class IIl, (iii) State Civi
-Posts, dass 111, (iv) State GCvil Posts, ddass 1V.
Schedul e-B of the Rules enunerates all classes of posts.
Class 111l service and posts have been enunerated in which
all the afore-stated posts have been specifi ed. Class |V
posts have al so been specified and in none of the Class 1V
posts, the posts held by the respondents find place. Rul e
29 of ~the Code defines Mnisterial servant to nmean a
government servant of a subordinate service whose duties are
entirely ‘clerical, and any other class of servant specially
defined as such by general or special order of the State
CGover nrrent . The Note appended thereto def i nes t hat
I nspectors 1 and Sub-Inspectors of Police enployed purely on
clerical duties and Sub-Registrar are not "mnisterial ser-
vants".
4. Rul e 52- A reads as foll ows: -

"Unl'ess otherw se expressly provided by the

State 'Government in-any statutory rules the

m ni mum. age-limt for entry into Governnent

service shall be as follows

(i) not — bel ow twenty-one years-in the case

of gazetted Government servants in Cass 1,

Class 11 or Cass Il service;

(ii) not below twenty in the case of non-

gazetted Covernment servants in Class |11

service other than Mnisterial servants;

(iii) not bel ow eighteen years in the case of

non-gazetted Cdass IIl Mnisterial ~ servants
and Class |V Governnent servants.
5. Rule 71(a) provides superannuation which is relevant

for the purpose of this Case, reads thus:-
"Except as other wi se provided in the other
clauses of this rule the date of conpulsory
retirement of a Governnment servant, except a
mnisterial servant who was in~ Governnent
service on the 31st March 1939 and Cass |V
CGovernment servant, is the date on which he or
she attains the age of 58 years subject to the
condition that a review shall be conducted in
respect of the Governnent servant in the 35th
year of age in order to determ ne
10

whet her he/she should be allowed to remain in
service up to the date of the conpletion  of
the age of 58 years or retired on conpleting
the age of 55 years in public interest."

6. The second proviso reads as foll ows: -
"Provided further that a workman who is
governed by these rules shall ordinarily be

retained in service up to the age of 60 years.
He may, however, be required to retire at any
time after attaining the age of 55 years after
being given a nonth’'s notice or a nonth's pay
in lieu thereof, on the ground of inpaired
health or of being negligent or inefficient in
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the discharge of his duties. He also nmay
retire at any time after attaining the age of
55 years, by giving one nobnth'’s notice in
writing.
Note:- For this purpose, "a workman" means a
highly skilled, skilled or semskilled and
unskilled artisan enployed on a nonthly rate
of pay in any Governnent establishnment."”
7. The Note was subsequently anended with effect from
Oct ober 13, 1989, which reads
"Note - For this purpose, "a worknen" neans a
hi ghl y skilled, skilled, sem-skilled or
unskilled ‘artisan enployed on a nonthly rate
of pay in any industrial or wor kchar ged
establishment".
8. The question, therefore, is whether a dass [11
CGovernment servant, on attaining the superannuati on age of
58 years, is required to retire or whether he is entitled to
remain in service until he attains superannuation age of 60
years as a workman within the neaning of the Code. Shr
Di panker Gupta, |earned Solicitor General, contended that al
the respondents bel ong to respective subordi nate services of
the State governed by the Rules franed under proviso to
Article 309 of the Constitution. The Rules enunerate the
cl ass of service. /For superannuation of 'the maxi num age has
been prescribed by Rule 71 (a). Therefore, the Governnent
servants in the respective class of services who hold civi
post are required 'to retire on _attaining the age of
superannuation specified in the Code. The expr essi on
"wor kman’ defined in the Code is referable to the worknman
who nust be, an artisan. _An artisan is one who practices or
cultivates an art as an artist or one who is enployed in any
of the industrial arts such as Mechanic. The respondents,
therefore,, are not artisans. It is also contended that an
artisan essentially is one who produces an article of  sone
kind with the help of tools and brings into existence a
product for sale. |In other words, he produces an article of
conmercial goods with the aid of tools or with an el enent of
creativity introduced by the artisan into the product which
he creates. None of the respondents could be, treated to be
an artisan. Therefore, they are not entitled to continue in
service up to the age of 60 years. It is also further con-
tended that the workman, nust, of necessity, by reason of
definition, neans one working in an i ndustri al or
wor kcharged establishnment of the Governnent. None of the
respondent s is continuing either in an i ndustria
establ i shnent or a workcharged establishment.  He Tribunal
therefore, conmmtted grievous error of law in directing. that

the respondents shall be retained in service till /they
attained the age of 60 years.
9. The <core contentions of the several |[|earned  counse

appearing for the individual respondents, run thus: The
super annuati on age of 58 years having been prescribed for a
government servant under the Code, wunless retired on
attaining the age of 55 years in public interest on the
grounds enunerated therein by all the enployees in Cass 1,
Il and 111, exception has been carved out to dCdass |V
government servants. The definition of workman in" the
second proviso brought out another exception to the nmain
part of Rule 71(a). Every workman, highly skilled, skilled,
sem -skilled or unskilled working either in dass 1, 11 or
Il services have been treated as a class, as being an
artisan and given exception as regards age of their
retirement. Al'l of them have been treated as a class and
declared that they are also to retire on attaining the
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superannuation of 60 years. Oherwise it would be violative
of Article 14. Differing instructions were given by various
departments bring out discrimnatory treatnent in superan-
nuation of the workman. The word 'workman', in this
background, should be understood broadly. Any gover nnent
enpl oyee, be he highly skilled, skilled, semskilled or
unskill ed, should be given the benefit of the superannuation
of 60 years envisaged by the exception to the general rule
in the second proviso. The industrial establishment nust
equal |y be understood broadly and not in a technical sense.
The workshop etc. maintained in any department of the
government or the driver nechanics etc. working in different
departrments and all the respondents in these cases answer
the definition of workman. . The worknman defined wunder the
Industrial Disputes Act has been widely interpreted by this
Court in diverse judgnents. The Driver of the governnent
vehicle was also held to be workman. In the light of the
service jurisprudence, the respondents have rightly been
declared 'to be entitled to superannuation on attaining 60
years. The Tribunal has rightly given the benefit to the

respondents. Exerci sing the power under Article 136, this
Court may decline to interfere with the benefit given by the
Tri bunal . It is also contended that they have worked

pursuant to the orders of the Tribunal and that, therefore,
they shoul d not be /'saddled with the liability to refund the
amount already paid by way of salary and al | owances.

10. The <crucial question is whether the respondents are
entitled to the benefit of superannuati on age of 60 years.
CGovernment servants are governed by the Statutory Rules.
The Code prescribes the m ni mumage required for a person to
enter into the government -service and the age of his
superannuation. Rule 71(a) clearly envisages superannuation
of all the government servants except the Mnisteria
servants continuing as on March-3 1, 1939 and Cdass IV
servants. In this case, we are not concerned with the d ass
IV governnent servants and none of the Mnisterial servants
continuing as on March 31, 1939, remmins in service. Al
others including Cass IlIl government servants ‘shall be
required to retire on attaining the age of 58 years unless
the government exercises its power of review which shall be
conducted by the State Governnment in the 55th year of the
government servant. \Wether the governnment servant should
be allowed to remain in service up to the date of conpletion
of the age of 58 years or retire on conpleting the age of 55
years in the public interest is a matter which -depends on
exercise of power conferred on the government -in that
regards. Per force every government servant in Class | to
1l specified in the Rules, read with Schedule-B of. the
Rules, is required to

12

retire fromservice on attaining the age of 58 years subject
to the condition of the exercising of the power by the State

CGovernment in the public interest as stated supra. It is
not in dispute that all the respondents are in Cass 1l
servi ce. Perforce, therefore, they shall be required to

retire on attaining the age of 58 years.

11. The question is whether they are entitled to the benefit
of the second proviso to Rule 71 (a) of the Code. It is un-
fortunate that the Tribunal had turned its blind eye to the
rules and blissfully omtted to advert to the main part of
Rule 71 (a) of the Code and the Rules read with Schedul e-B
of he Rules. The entire focus was concentrated only on the
consi deration of the word ’'worknman’ and the ’establishnent’
enunerated in the Note to the proviso. Rule 71 (a) of the
Code and the second proviso and the note appended to it nust
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be read together harnoniously to give effect to every part
of it. A reading thereof would indicate that Class 1, 11
and |l governnent servants shall retire on attaining the
age of 58 years and C ass |V enpl oyees are excluded fromits
operation. The highly skilled, skilled, sem -skilled or un-
skilled wor kman- arti san wor Ki ng in an i ndustria
est abl i shnent or workcharged establishnent of the governnent
and governed by the statutory rules also are given the
benefit of the age of superannuation on attaining the age of

60 years on par with the Cass IV enployees. It is settled
service jurisprudence and all the Rules of the Centra
CGover nient and the State Governnents, prescribe the

superannuation of a governnent servant working as Class [V
enpl oyee as on attaining the age of superannuation of 60
years. Having given the benefit of that class, the workman,

be it highly skilled, skilled, seni-skilled or wun-skilled,

must be an artisan-and is on nmonthly rate of pay working in
i ndustrial or workcharged establishnent of the governnent.

Such governnent servant al so appears to have intended to be
gi ven the benefit of superannuation age of 60 years.

12. The anended Note clearly brings out the above object
although it is ineptly woven out and el usively couched. For
the purpose of the proviso, a workman means highly skill ed,

skilled, sem-skilled or unskilled artisan enployed on a
nonthly rate of /pay  in an industrial  or wor kchar ged
establishnent. Shorter Oxford English Dictionary, (3rd Ed.)
Vol -1, p. 103, defined artisan neans - " 1. one who
practices and cultivates art; an artist. 2. one occupied in
any industrial art; a nechanic handicraftsman.™ Artist has
been defined to mean  "one who pursues -sone. practica

science; a follower of manual art". Webster’'s Third New
International Dictionary, Vol 1, defines artisan "one who
practices an art; 2. one trained to nanual dexterity or
skill in a trade." Black’'s Law Dictionary defines @ artisan
"one skilled in some kind of trade, craft, or art requiring
manual dexterity, e.g. a carpenter, plunber, tailor, ne-
chanic." The word 'artisan’, therefore, has to be understood
in common parlance in a wider sense as an art or an artist
or one enployed in any of the industrial art or produces an
article of commercial value or utility —wth manua

dexterity, either by manual |abour or with the help of tools
or machine and brings into existence a product for the -sale
or service. An el ement of not only creativity would be
applied to bring into existence an article or commercia

goods with dexterity enploying nmanual or technical |abour or
with the aid of tools etc. However, it Is not exhaustive.
Each case nust be considered on its

13
own facts and attendant circunmstances to find whether the
workman is an artisan. However, if he is a dass |V

government servant, he too is entitled to superannuation on
attaining 60 years of age.

13.1n Prithipal Singh v. Union of India, 1991 Supp (1) SCC
32, Driver of a staff car who is also a nechanic who knows
repairing the engine or vehicle was held to be an artisan

In Chandigarh Admi nistration through the Chi ef Engi neer v.
Mehar  Singh, 1992 Supp (3) SCC 43, this Court held that a
workman w thin the neaning of Cause (b) of Fundanental
Rul es, 56, has to satisfy the twin tests of workman and al so
an artisan enployed on a nmonthly pay in an industrial or
wor kchar ged establishnent, to qualify for superannuation at
the age of 60 years. Therein since the facts were not
clearly established, this Court remtted the appeal to the
Tribunal after laying down the law, and directed the
Tri bunal to decide the question. |n Bangalore Water Supply
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& Sewerage Board v. A Rajappa, (1978) 2 SCC 213, a Bench of
seven Judges of this Court considered the question under the
Industrial Disputes Act - whether the Bangal ore Water Supply

& Sewerage Board is an industry. |In that case, it was a
statutory Board under consideration and not a governnent
departrment. In that context, this Court while interpreting
the word ’industry', the question whether the governnent

departrment is an industry or not was specifically left open

Though the word 'industry’ has been anended under the In-
dustrial Disputes Act, the anended definition as on date has
not been brought into force. Therefore, it renders little
assistance. It is true that in Des Raj v. State of Punjab

(1988) 2 SCC 537, a Bench of two Judges of this Court,
fol | owi ng Ban-

13

gal ore Water Supply and Sewerage Board’ s case, held that
Irrigation Department of the State CGovernment of Punjab an
i ndustry w thin the nmeaning of Industrial D sputes Act. We
are not concerned with the dispute under the Industrial Dis-
putes Act.  Therefore, the need to go into the controversy
of the correctness of the ratio of Des Raj’'s case does not

ari se. Suffice it to statethat all the respondents are
governed by the statutory rules nade wunder proviso to
Article 309 of the Consti tution. Ther ef or e, the

interpretation should be confined to the language enpl oyed
t her ei n.

14.1f the interpretation sought to be put up by the counse
for the respondents are given acceptance, it would render
the very object of the Rules ridiculous and all C asses of
government servants woul d be brought into the vortex of

artisan. Class 111l consists of gazetted as well - as non-
gazetted enployees. The governnment servants'in Cass |1
shal | retire on conpletion of 58 years. | f t he

interpretation that every artisan is~ a workman if he
produces an article with dexterity or service with dexterity
by manual or technical |abour, he would be entitled to
remain in service till the completion of 60 years. /For ex-
anple, even a Director of Town Planning or Chief ~Architect
could be considered to be an artisan and, therefore, they
too would be workmen entitled to superannuation up to the
conpl etion of 60 years of age. Simlarly several officers
in specified governmental activities would answer the defi-
nition of workman, in particular, the Note to the proviso
It does not appear to be the object. As stated earlier, the
object appears to be to bring artisan-worknman governed by
the statutory rules but at par with Cass |V enpl oyee and he
alone is

14

required to retire on conpletion of 60 years of age but/  not
the gazetted or non-gazetted Class |IIl governnment servants
or even in Cass 11 or 1.

15. Therefore, we are of the considered view t hat t he
government enployee in Class |1l service shall retire on
conpl eti on of 58 years of age. Even an artisan-work-man
who was pronoted or appointed to Class IIl service be it
gazetted or nongazetted shall retire on conpletion of 58
years of age. An artisan-workman who is working in an

i ndustrial or workcharged establishment but he is at par
with Class IV enployee is to retire on attaining the age of
60 years under the second proviso to Rule 71 (a) of the

Code. In this view, it is not necessary to decide whether
any industrial establishment in a governnment departnent, not
specified, expressly, is an industry or a factory as

contended by the respondents. The Code clearly gives ben-
efit to them One essential condition to be satisfied is
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that such an artisan-workman, be it highly skilled, skilled,
sem -skilled or unskilled, nust, of necessity, be on nonthly
pay of the governnent.

16. Thus considered, the Tribunal has committed
grievous and manifest error of lawin not considering the
cases on hand in this perspective. It has solely and wholly

concentrated on the definition of the word 'workman’ and the
"industrial establishnment’ to give the benefit of extended
super annuati on to t he respondents. Si nce by t he
interpretation of the Tribunal, the respondents, until the
order was stayed by this Court, remained in service and ren-
dered the service to the State, we direct the appellant not
to recover any pay and allowances paid to themtill they are
nade to retire pursuant to the orders passed by this Court.
Before parting wth the case, we would like to point out
that a cursory look into the Code woul d show existence of
yearning gaps and-ad-hoc anmendnents are nade from time to
time. [t is high time to have fresh |ook and revanp the
Code in the light of the devel opnents of service
j urisprudence.

17. The —appeals are accordingly allowed and the O As. are
di sm ssed but in the circunstances, w thout costs. In sone
of the -cases, nanely, C A Nos. 676-679/ 94 and SLP No.
2260/ 94, appeals had been filed against the interim orders
and this Court has suspended all the orders. |In the |Ilight
of the law laid down, the Tribunal is directed to consider
and di spose of all these cases according to law.

15




