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ACT:

Andhra Pradesh Sugarcane (Regul ati on of Supply and Purchase)
Act, 1951--Sec. 21(3)(b)-CGovernnent’s discretion to grant
exenption from paynent of Purchase Tax.

Admi ni strative discretion-Wether Governnent had fettered
its discretion by |laying down a policy of confining the
benefit of exenption to Cooperative Sugar Factories.

HEADNOTE

Section 20(3) (b) of the Act lays down that the Governnent
may, by notification, exenpt fromthe paynment of tax any
factory which in the opinion (of the Government, has
substantially expanded to the extent of such expansion for a
period not exceeding two years fromthe date of = conpl etion
of the expansion. The Andhra Pradesh CGovernnent ~took a
policy decision to grant exenption from paynent of  purchase
tax to new and expanded sugar factories in the cooperative
sector only due to present financial position of the
CGovernment. | n pursuance of the said policy, the —exenption
was granted for one year fromthe paynent-of tax to the
cooperative societies of growers of sugarcane. The  benefit
of the exenption was refused to the appellant ~and other
joint stock companies running the sugar factories. On
behal f of the appellant it was contended that the Governnent
could not by laying down a policy to exenpt only cooperative
sugar factories fetter their hands from exanm ning the nerits
of each individual case. It was also contended that the
policy behind sec. 21(3) being to encourage new sugar facto-
ries or expanded factories the Government could not refuse
to consider all except one class, that is, the cooperative

sugar factories, for the purpose of granting exenption. It
was further wurged that new sugar factories aid expanded
sugar factories all fall into one class and there is nothing

particular or special about cooperative sugar factories
justifying their treatnent as a special class deserving a
special treatnent. The State of Andhra Pradesh contended
that it had full discretion to decide the policy in granting
t he exenption and that cooperative sugar factories
consi sting of cane growers is a distinct category justifying
their treatment as a class separate from other sugar
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factories. On facts it was asserted by the State that the
exenption was granted only to new cooperative sugar
factories and that too only for one year. It was also

asserted that the case of the appellants was individually
consi dered and rejected on nerits.

Di smissing the appeal and wit petitions, the majority of
the Court,

HELD: Per A. N Ray, CJ., H R Khanna and A

Al agiriswam, JJ (1) The purpose of the Act is to encourage
new sugar factories and expanded sugar factories. But how
that power is to be exercised will have to be decided by
taking into consideration all the relevant factors relating
to the sugar industry. It is well known that there is a
difference in the sycrose content in the cane produced in
di fferent areas. At one period the industry may be in a
very prosperous condition and m ght not need the exenption.
It may also be that factories in a particular area are in
need of this concession but not factories in another area.
W are therefore of opinion that it would be open to the
State Governnment to grant exenption to new factories only
but not the expanded factories, to grant the exenption for
one year instead of three years or two years as contenpl ated
under the Section, to grant the exenption to factories in
one area but not to factories in another area, to grant the
exenption during a 'particular period but not during another
period. [791 H 792 (]

(1'l')The cooperative sugar factories consisting of sugarcane
growers fall under ‘a distinct category different from other
categories and the Government is justified in treating the
cooperative sugar factories as adistinct class for the pur-
poses of the protection and concessions, considering their
contribution to the sizable sugar industry now built up in
this country. [792 C- D

788

(I''1)There is no reason to reject the statenent on
behalf of the State of Andhra Pradesh that they had
consi dered the request of the appellant as well as/ of the
petitioners on their nerits and that the exenption 'had been
granted only to new cooperative factories for ~the short
peri od of one year only. [793C D

R v. Port of London Authority, (1919) 1 KB 176 at 184)
Padfield v. Mn. of Agriculture etc. (1968 1 All ER 694)
British Oxygen v. Mnister of Technology (1970 3 All ER 165)
and Observations in Hal sbury"s Laws of England (4th edition
Vol. 1, para 33 at P. 35) cited with approval .

Per mnority (Mathew and Bhagwati, JJ.) :,Picking out
cooperative societies of sugarcane growers for favoured
treatment to the exclusion of other new or ‘substantially
expanded industries is wholly unrelated to the object of the
exenpting provision and the policy or rule adopted by the
State Governnent is legally not relevant to the exercise of
the power of granting exenption. Considering the object of
sub-section (b) of Sec. 21 (3), there is no distinction
between a factory established by a cooperative society
consi sting of sugarcane growers or a conpany or a firm whose
share holders and partners are sugarcane growers. The
classification nmade by the policy or rule must not be
arbitrary but nust have a rational relation to the object of
the exenpting provision. The Government, by making the
policy decision, had shut its ears to the nmerits of the
i ndi vidual applications, That the exenption is granted to
few cooperative factories and for a short tine are not
rel evant considerations. [802 C E]

R v. Torquay Lisensing (1951) 2 K B. 784, Cbservations of

S. A de Smith in 15 Mddern Law Review, 73, and observations
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of HWR Wade in Adm nistrative Law 3rd edition pages 66-67
cited with approval in addition to the references nmde by
the majority decision

JUDGVENT:
ClVIL APPELLATE ORIG NAL JURISDICTION : G vil Appeal No.
1453 of 1969.
Appeal by special leave fromthe judgment and order dated
the 29t h Novenber, 1968 of the Andhra Pradesh H gh Court at
Hyderabad in Wit Appeal No. 345 of 1968 and
Wit Petitions Nos. 183, 249 & 240 of 1971 & 3, 105 & 134 of
1972.
Under Article 32 of the Constitution for enforcenent of
Fundament al rights.
S.V. Cupte and G Narayana Rao, for the appellant (in
(. A 1453/69).
Niren De, Attorney General of India and P. Paranmeshwara Rao,
for the respondent (In C A 1453/69).
Y. S. Chitale, K P. Choudhry, K ~Rajendra Choudhry and
Veena Talwar, for the petitioner (In WP. 183/71).
K. Srinivasanurthy and Naunit Lal, for the petitioner (in
W Ps. 249, 250/71 and 3 and 105/72).
A Subba Rao, for the petitioner (in WP. 134/72).
P. Ram Reddy and P. Paraneswara Rao, for the respondents
(inall WPs.)
The Judgnent of ‘A N Ray,, CJ., H R Khanna and A
Al agiriswam, JJ. was delivered by A agiriswam, J. K K
Mat hew, J. gave a dissenting Opinion on behalf of P. N
Bhagwati J. and hinsel f.
ALAG RISWAM , J. The appeal and the wit petitions raise the
guestion of interpretation of section 21(3) of the ' Andhra
Pradesh Sugar -
789
cane (Regul ation of Supply and Purchase) Art, 1961.The
appellant and the petitioners are sugar factories’' in the
State of Andhra Pradesh. They applied under the provisions
of section21(3) for exenption from the tax payable
under sub-section (1) of that section on the ground that
they, having substantially expanded, were entitled, to the
extent of such expansion, to exenption fromthe payment~ of
t ax. The Governnent of Andhra Pradesh having refused that
request these wit petitions have been filed before this
Court contending that the decision denying themexenption is
contrary to section 21(3) which does not countenance any
classification and that the classification adopted is based
on no nexus to the object of the Act. The appeal is against
the decision of the Andhra Pradesh High Court disnmssing a
wit petition filed for simlar relief.
Two contentions, one regarding pronissory estoppel and
another regarding the exenption given to Sarvaraya 'Sugars
Ltd was not pressed before this Court. Though in the
beginning it was urged that the grant of exenption under the
section was obligatory, later the only contention, raised
was that the application of each of the factories should
have been considered on its nerits and the State should not
have fettered its discretion by laying down a policy of
granting exenption only to co-operative sugar factories and
that the policy had no nexus to the object of the Act.
Section 21 reads as follows
"21. (1) The Governnent may, by notification
levy a tax at such rate not exceeding five
rupees per nmetric tonne as may be prescribed
on the purchase of cane required for use,
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consunption or sale in a factory’
(2) The Governnment may, by notification, remt
in whole or in part such tax in respect of
cane used or intended to be used in a factory
f or any pur pose speci fied in such
notification.
(3) The Governnment nay, by notification
exenpt from the paynent of tax wunder this
section- -
(a) any new factory for a period not
exceeding three years fromthe date on which
it conmences crushing of cane;
(b)any factory which, in the opinion of the
CGovernment, has substantially expanded, to the
extent of such expansion, for a period not
exceeding two years from the dat e of
conpletion of the expansion.
(4) The tax payable under sub-section (1)
shal | be levied and collected from the
occupi er of the factory in such manner and by
such authority as may be prescribed.
(5) Arrears of tax shall carry interest at the
rate of ‘nine per cent per annum
(6)1f  thetax under this section together
with/'theinterest, if any, due thereon, is not
pai d by the occupier of
790
a factory within the prescribed tinme, it shal
be recoverable fromhimas an arrear of |and
revenue."
In its judgnent in Andhra Sugars Ltd. v. A P.
State (1968 1 SCR 505) this Court upheld the
constitutional validity of section 21(3) and
made t he foll owi ng observations :
"It was next argued that the power under s.
21(3) to exempt new factories and factories
which in the opinion of the Governnment have
substantially expanded was discrinmnatory and
violative of Art. 14. W are unable to accept
this contention. The establishment ~of new
factories and the expansion of the existing
factories need encouragenment and incentives.
The exenption in favour of new and expanding
factories is based on legitinate | egislative
pol i cy. The question whether the exenption
should be granted to any factory, and if so,
for what period and the questi on whether any
factory has substantially expanded and it . so,
the extent of such expansion have to be
decided wth reference to the facts ~of each
i ndi vi dual case. Qoviously, it is not
possible for the State |egislature to ‘exam ne
t he merits of individual cases and t he
function was properly delegated to the State
Gover nrent . The | egi sl ature was not obliged
to prescribe a nore rigid standard for the
gui dance of the Governnent. W hold that s.
21 does not violative Art. 14."
Though, as we have stated, it was sought to be
urged originally that under the provisions of
this section it was obligatory on the part of
the Governnent to grant exenption, it was
| ater argued based on the above observations
that the question whether the exenption should
be granted to any factory and if so for what
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period and the question whether any factory
has substantially expanded and if so the
extent of such expansion, has to be decided
with reference to the facts of each individua
case. It was also further argued that the
CGovernment could not by laying dowmn a policy
to exenpt only co-operative sugar factories
fetter their hands fromexanmning the nerits
of each individual case. Reliance was placed
on the observations in S A de Smith's
Judi ci al Review of Admi nistrative Action (2nd
Edn.) where at page 294 it is observed

"A tribunal entrusted with a discretion nust
not, by the adoption of a general rule of
policy,  disable itself from exercising its
di scretion in individual cases.

But < the rule that it formul ates must not be
based on considerations extraneous to those
contenpl ated by the enabling Act; otherwi se it
has® exercised its discretion invalidly by
taking irrelevant considerations into account.
Again, a factor that may properly be taken
into accountin exercising a discretion my
become an-unlawful fetter upon discretion if
it is elevated to the status of a general rule
that results in the pursuit of consistency at
t he expense of the merits of individual cases.
A fortiori, the authority
791
must not  predetermne the .issue,’ as by
resolving to refuse all applications or al
applications of a certain class  or al
applications except those of a certain class
and then proceeding to refuse an application
bef ore it in pur suance of such a
resolution..."

It was contended that the policy behind section 21(3) being
to encourage new sugar factories or expanded sugar factories
the Governnent could not refuse to consider all except one

class i.e. the cooperative sugar factories for the ~ purpose
of granting exenption. It was further urged that new sugar
factories and expanded sugar factories all fall into  one

class and there is nothing particular or special about co-
operative sugar factories justifying their treatnent as a
special class deserving a special treatnent. |t was also
urged that the only discretion which the Governnent had was
i n deci ding whether a factory had substantially expanded or
not and in no other respect.

On behalf of the State of Andhra Pradesh, however, it/ was
stated that only new co-operative sugar factories have been
granted exenption and that too only for one year as  agai nst
the period of three years contenplated by the Act 'in the
case of new factories and no expanded factory even a
cooperative sugar factory. has been granted any exenption

It was contended that the discretion has been given to the
State to decide which factory or which class of factories
should be granted at all and if so for what period. That
t he di scretion is to be exercised by taking into
consideration the state of the Industry and the Financia

position of any sugar factory during any particular period
and in any particular area. that it is open to the State to
take into account all relevant considerations and decide
which class of factories should be granted exenption, and
that the co-operative sugar factories consisting of cane
growers is a distinct category justifying their treatnent
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as a class separate from other sugar factories.

In view of the abandonnent at a later stage of the
contention that it was obligatory on the part of the
CGovernnment to grant the exenption contenplated under
section 21(3) to every new factory or expanded factory for
the period nentioned in the section it is wunnecessary to
consider whether the word "may" found in that section
should be interpreted to nmean "shall"except to indicate
that the policy behind the whole of section 21 does not
indicate- that it is obligatory on this part of the’ State
to grant exenption. Quits clearly the discretion has been
left to the State to deci de whether any particular factory
shoul d be granted exenption or not. This is what this court
stated inits earlier decision. |In deciding this question
it is open to a Governnent to take into consideration the
state of the industry at any particular period. At one
period the industry may be in a very prosperous condition
and mght not need this concession. It may also be that
factories ' in~a particular area are in need of this
concession ~but not factories in another area. How a Dower
vested in_an authority is to he exercised has not to be
decided by taking into consideration the whole of the
background of the Act and the purpose behind it. The
purpose of the Act is. of course, to encourage new sugar
factories

792

and expanded sugar factories. But howthat power is to be
exercised will have to be decided by ' taking into
consideration all the relevant factors relating to the sugar
i ndustry. It is well known that there is a difference in
the sucrose content in the cane produced in different areas.
The quantity of sugarcane produced per acre varies from 60
tons per acre in Maharashtra to 40 tons in Tanilnadu and far
less in Utar Pradesh. These facts are available 'in any
st andard literature and official publications on t he
subj ect . The varying fortunes of ‘the sugar industry at
various periods are too well known to need enphasis. W are,
therefore, of opinion that it would be open to the, /State
Covernment to grant exenption to new factories only but not
the expanded factories, to grant the exenption for one year
instead of the three years or two years as contenplated
under the section, to grant the exenption to factories in
one area but not to factories in another area, to grant the
exenption during a particular period but not during another

peri od,
We are also of opinion that co-operative, 'sugar factories
consisting of sugarcane growers fall under a distinct

category different fromother categories. Sugarcane growers
have been the object of particular consideration and care of
the legislature. This country which was at one tine a big
i mporter of sugar has built up a sizeable sugar industry by
a policy of protection given to the sugarcane growers and
sugar industry. The figures we have given above have'  been
one of the factors in fixing the price of sugarcane so  that
even a sugarcane, grower in U P. nght get a reasonable
return on his produce. W are of opinion, therefore, that
the Government are justified in treating the sugar factories
consi sting of sugarcane growers as a distinct category. In
this connection we should nmention that the appellant in
Cvil Appeal No. 1453 of 1969 urged before this Court that
out of its 1280 shares 1247 shares were held by canegrowers.
But this was not urged in the petition before the H gh Court
nor had the State an opportunity of neeting such a
contention. It is therefore, not possible for us at this
stage to go into the question whether that appellant has
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been di scrim nated agai nst.
The only question that arises is whether the Governnent
would be justified in refusing to consider the question of
exenption to all factories other than cooperative sugar
factories. In its counter affidavit the State of Andhra
Pradesh has stated that application of each one of the
petitioners was considered on its nerits and it was refused.
On the other hand the petitioners referred to the letter
(Annex.111) witten by the Governnent of Andhra Pradesh to
the appellant in Cvil Appeal No. 1453 of 1969 which reads
"I amto invite reference to your letter cited
and to stated that the CGovernnent have given
careful consideration to your request for
exenption from paynent of purchase tax to the
extent of expansion for two crushing seasons
in respect of Bobbili and Seethanagaram Units.
The present Policy of the Governnent is to
grant exenption from paynent of purchase tax
to new and expanded sugar factories in the Co-
operative Sector only. Besides Bobbili and
Seet hana-
793
gram Sugar Factories, there are a few other
sugar ~ factories in the private sector which
have/ al so enbarked on expansion programres.

Any concession given in-one case will be a
precedent for others and it cannot be denied
to others who wll naturally ~apply for a
simlar . concession. The present financia
position —of the Government does not permt
them to be generous. |In the circunstances,

the Government very nmuch regret-that it is not
possi ble for themto accede to your request."
and urged that the Government coul d not. have
exam ned the request of each of the factories
on their nmerits.. But-it is to be noticed that
that letter itself shows that the Government
have given careful consideration’ to the
appellant’s request. It also shows that the
present policy of the Government is not a
policy for all times. W have, therefore, no
reason not to accept the statenent on behalf
of the State of Andhra Pradesh that they have
considered the request of the appellant  as
well as the petitioners on their nerits. The,
fact that after such exam nation they have
| aid down a policy of exenpting only sugarcane
growers’ factories cannot show that they  have
fettered their discretion,, in any way. ~As we
have already nentioned, even in the -case of
co-operative sugar factories the exenption is
granted only to new factories and that too
only for one year.

As regards the power of a statutory authority
vested with a discretion, de Smth also points
out

"but its statutory discretion nmay be wde
enough to justify the adoption of a rule not
to award any costs save in excepti ona
circunmstances, as distinct froma rule never
to award any costs at all........ al t hough it
is not obliged to consider every application
before it with a fully open mnd, it nmust at
| east kep its mind ajar."”

In R v. Port of London Authority (1919 1 KB
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176 at 184) Bankes L.J. stated the relevant
principle in the foll ow ng words
"There are oil the one hand cases where a
tribunal in the honest exercise of its
di scretion has adopted a policy, and, wthout
refusing to hear an applicant, intimtes to
himwhat its policy is, and that after hearing
him it wll in accordance with its policy
deci de against him unless there is sonething
exceptional in his case if the policy has been
adopted for reasons which the tribunal nay
legitimately entertain, no objection could be
taken to ‘'such a course. On the other hand
there are cases where a tribunal has passed a
rule, or come to a determ nation, not to hear
any application of a particular character by
whonsoever nade. ~ There is a wide distinction
t o be drawn between these two cl asses.’

The present cases conme under the earlier part and not the

|atter, The case in Rex v, London County Council (1918 1 KB

68) is distinguishable on the facts of the case. The policy

behi nd the Act

794

there under consideration was obviously to permt sale, of

any article or distribution of bills or like things and in

deciding that no permission would be granted at all the
London County Council was rightly held not to have properly
exercised the discretion vested init. |In the decision in

Padfield v. Mn. of Agriculture etc. (1968 1 Al ER 694) the
refusal of the, Mnister to exercise the power vested in him
was considered as frustrating the object” of the statute
which conferred the discretion and that is why a ‘direction
was issued to the Mnister to consider the appellants’
conplaint according to law. W have already discussed the
background and the purpose of the Act~ under consideration
and are unable to hold that in refusing to grant exenption
in these cases the State of Andhra Pradesh was acting so as
to frustrate the purpose of the Act.
In a recent case, British Oxygen v. M nister of ~ Technol ogy
(1970 3 All ER 165) the whol e question -has been di scussed at
length after referring to the decisions in R v.. Port  of
London Authority (1919 1 KB 176) and Padfield v. M nister of
Agriculture ( 1968 1 AR ER 694). The House of Lords was in
that case considering the provisions of the Industria
Devel opnent Act 1966. The Act provided for the Board of
Trade naking to any person a grant towards approved. capita
expenditure incurred by that person in providing new mnmachi-
nery or plant for carrying on a qualifying industria
process in the course of the business. After stating /that
the Board was intended to have a discretion and /after
exam ni ng the provisions of the Act the House of Lords cane
to the conclusion that the Board was not bound to pay grants
to all who are eligible nor did the provisions give any
right to any person to get a grant. After quoting the pas-
sage fromthe decision in R v. Port of London Authority,
already referred to, Lord Reid went on to state :
"But the circunstances in which discretions
are exerci sed vary enornously and that passage
cannot be applied literally in every case.
The general rule is that anyone who has to
exercise a statutory discretion nmust not ’shut
(his) <cars to the application (to quote from
Bankes LJ). | do not think that there is any
great difference between a policy and a rule.
There may be cases where an officer or
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authority ought to listento a substantia
argunent reasonably presented urging a change
of policy. What the authority nust not do is
to refuse to listen at all. But a Mnistry or
large authority may have had to deal already
with a nultitude of simlar applications and
then they will al nbost certainly have evolved a
policy so precise that it could well be called
a rule. There can be no objection to that
provided the authority is always wlling to
listen to anyone with something new to say-of
course | do not mean to say that there need be
an oral hearing. In the present case the
M nister’'s officers have carefully considered
all that the appellants have had to say and |
"have no doubt that they will continue to do
So. The ~Mnister mght at any tine change
"hi's mnd and therefore | think that the
appel lants are entitled to have a decision
whet her these cylinders are eligible for
grant.”

795
Vi scount” Di | horne again after referring to the
passage in R v. Port of  London Authority,
sai d
"Bankes LJ clearly neant that in the latter
case there is a refusal to exercise the
di scretion entrusted to the ‘authority or
tribunal but the distinction between a policy
decision and a rule may not be easy to draw..
In this case it was not challenged that it was
within the power of the Board to adopt a
policy not to make a grant in respect of such
an item That policy nmight equally well be
described-as a rule. It was both
reasonable and right that the Board  shoul d.
nmake known to those interested the-policy that

it was going. to. follow By doing SO
fruitless applications involving expense and
expenditure of time mght be -avoided. The
Board says that it has not refused to consider
any application. It consi dered the
appellants’. In these circunstancesit is

not necessary to decide in this case whether
if it had refused to consider an —application
on the ground that it related to an item
costing less than pound 25, it would have
acted wongly.

| must confess that | feel sone doubt whether
the words wused by Bankes LJ in the passage
cited above amreally applicable to a case of
this kind. It seenms somewhat pointless and a
waste of time that the Board should have to
consi der applications which are bound as a
resul t of its policy decision to fail
Representati ons could of course be nade that
the policy should be changed."

It is, therefore, clear that it is open to the
CGovernment to adopt a policy not to make a
grant at all or to make a grant only to a
certain class and not to a certain other
cl ass, though such a decision nust be based on
consi derations relevant to the subject matter
on hand. Such | consideration is found in
this case. Halsbury (Vol. 1. 4th Edn., para
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33 at page 35) puts the matter succinctly thus
"A public body endowed with a statutory
discretion nmay legitinately adopt genera
rules or principles of policy to guide itself
as to the manner of exercising its own discre-
tion in individual cases, provided that such
rules or principles are legally relevant to
the exercise of its powers, consistent wth
the purpose of the enabling Ilegislation and
not arbitrary or capricious. Nevertheless, it
must not disable itself from exercising a
genui ne di scretion in a particular case
directly involving individual interests, hence
it rmust be prepared to consider naking an
exception to the general rule i f t he
circunstances of the case warrant specia
treatnment. These propositions, evolved mainly

in the context  of licensing and ot her
regul atory powers, have been applied to other
si tuati ons, for exanmpl e, the awar d of
di scretionary

796

i nvestment grants and the allocation of pupils
to di f f erent cl asses of school s. The
anpl i'tude of a discretionary power nay,
however/, be so wde that the conpet ent

aut hority may
be impliedly entitled to adopt a fixed rule
never to exercise its discretion in favour of
a particular class of person; and such a power
may be expressly conferred by statute."
W are satisfied that inthis case the State
of Andhra Pradesh has properly exercised the
di scretion conferred on it by the statute.
The appeal and the writ petitions are
di sm ssed-with costs, one set.
MATHEW J. The short guestion for
consideration in these wit petitions and the
Cvil Appeal is whether the Government of
Andhra Pradesh was rightin dismissing t he
applications filed by the wit petitioners and
the appellant claimng benefit of exenption
from paynent of the tax as provided in s
21(3)(b) of the Andhra Pradesh Sugar cane
(Regul ati on of Supply and Purchase) Act, 1951
hereinafter called the Act for the reason that
the CGovernment has taken a policy decision to
confine the benefit of the exenption to sugar
factories in the cooperative sector.
The material provisions of S. 21 of the Act
are as follows
"21(1) The Governnent may, by notification
levy a tax at such rate not exceeding five
rupees per netric tonne as may be prescribed
on the purchase of cane required for |use,
consunption or sale in a factory.
(2) The Covernnment nmay, by notification
remit in whole or in part such tax in respect
of cane wused or intended to be used in a
factory for any purpose specified in such
notification.
(3) The Covernnment nay, by notification
exenpt from the paynment of tax wunder this
secti on-
(a) any new factory for a period not
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exceeding three years fromthe date on which
it comences crushing of cane;
(b) any factory which, in the opinion of the
CGovernment, has substantially expanded, to the
extent of such expansion, for a period not
exceedi ng two years from the dat e of
conpl etion of the expansion."
It was contended that |ooking at the scheme of s. 21 the
word may’ occurring in sub-section (3) thereof should be
read as 'shall’
797
as otherwise the sub-section will be unconstitutional in
that it does not provide guideline for the exercise of the
di scretion to grant or refuse the exenption when al
applicants fulfil the conditions specified in clause (b) of
the sub-section. The argunment was that since no guidelines
are furnished by the | egislature for choosing between two
factories fulfilling the conditions specified in clause (b),
the subsection nust be read as nandatory, nanely, that it
i nposes ‘an-obligati on upon the Government, by notification
to exenpt from paynent of the tax all factories which, in
the opinion of the Government, have substantially expanded,
to the extent of such-expansion, for a period not exceeding
two years fromthe date of the conpletion of the expansion
W do not think that there is any nmerit in the contention
Clause (b) of sub-section (3) only says that if any factory
"in the opinion of the Governnent, has substantially
expanded", the Government may exenpt it fromthe payment of
tax to the extent of such expansion for a  period not
exceeding two years. fromthe date of conpletion of the
expansi on. So, if inthe opinion of the Government, a
factory has substantially expanded, it is open to the
Government in its- discretion to exenpt that factory from
paynment of tax to the extent of such expansion and that for
a period not exceeding two years from the date of the
conpletion of the expansion.. W are unable to read the
section as inposing a nmandatory obligation upon the
Covernment to grant the exenption even if all the conditions
specified in clause (b) of subsection (3) are  satisfied.
There is nothing in the context which conpels us to read the
word 'may’ as 'shall’ and it seens to us clear that the
CGovernment was intended to have a discretion. But how  was
the Government intended to operate or exerci se t he
di scretion ? Does the Act as a whole or the provision in
question in particular indicate any policy which  the
CGovernment has to follow ? The | egislature has, no doubt,
clearly laid down the conditions of eligibility for the
exenption and it has clearly given to the CGovernment a
di scretion so that the Governnent is not bound to grant’  the
exenption to a factory which is eligible to the exenption.
But the discretion nmust not so unreasonably be exercised as
to show that there cannot have been any real or genuine
exercise of it. The general rule is that inybody exercising
a statutory discretion should not, in the words of Bankes
L.J. in R v. P.L.A ex.p. Kynoch Ltd. (1) "shut his ears to
the application”.
The question, therefore, is whether the Governnent shut its
ears and fettered its discretion when it said that it wll
confine the benefit of the exenption provided in clause (b)
of sub-section (3) only to factories established in
cooperative sector.
(1) [19191 1 K. B. 176, at 184.
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It was submitted that there is nothing in the provisions of
subsection (3)(b) to indicate that the Government could
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confine the benefit of the exenption only to new and
expanded sugar factories in the cooperative sect or
fulfilling the conditions therein special and if t he
CGovernment chose to fetter the exercise of its discretion by
a self-inposed rule or policy by confining the benefit of
the exenption only to new and expanded sugar factories
est abl i shed or owned by cooperative societies, no discretion
was exercised by Governnent in disposing of the individua
applications and that, at any rate, considerations foreign
to the exercise of the discretion had entered into its
exerci se.

It is therefore to be seen whether the policy decision of
the Governnent to limt the benefit of the exenption to
sugar factories owned  or established by cooperative
soci eties of sugar cane growers is derivable fromthe sub-
section or from any other provision of the Act or could be
gl eaned even fromits preanble. The question to be asked
and answered are : Has the policy decision any nexus wth
the object of the provision in question or is it based on
considerations which arc irrelevant to the purpose and
object of the Act ? Is there anything in the provisions of
the Act from which, it is possible to infer that file
| egi sl ature could have contenpl ated that the benefit of the
exenption provided by sub-section(3) (6) should be confined
only to factories owned by cooperative societies consisting
of sugar cane growers ?

It appears to us that the object of s. 21 (3) (b) is to give
incentive to sugar factories which are new and which have

expanded. it mght he that the factories. situate in one
area my require greater consideration at one time then
factories situate in other-areas. W wll ~assune that

cooperative sugar factories consisting only of sugar cane
growers stand on- a different footing and forma «class by
thenselves or for that matter a distinct category. But what
foll ows? Can the Governnent evolve a policy confining the
benefit of the exenption to that category alone and  excl ude
others however deserving they might be fromthe point of
view of the object of the provision for the |egislative
bounty ?
The letter of the Governnent (Annexure lI1) reading as under
| eaves no doubt in our mnd that the Governnent —could not
have considered the applications of the wit petitioners and
the appellant on their nerits :
"Annexure |1
S.A.  Quadar, |.A S. Hyderabad Special Secretary to Covt.
Dated 6th Jan. 1968.
Food & Agricul ture Depart nment

D.O letter No. 3960/Agri. 111/67-1
Dear Raj ah Saheb,
Sub : Purchase tax on sugarcane- Exenption from paynent / of
purchase tax to the extent of expansion-regarding,
799
Ref : Your letter No. 54/66-67 dt. 6-2-1967 addressed to
the Director of Agriculture.
I amto invite reference to your letter cited and to state
that the Government have given careful consideration to your
request for exenption from paynent of purchase tax to the
extent of explanation for two crushing seasons in respect of
Bobbi | i and Seet hanagaram Units. The present policy of the
CGovernment is to grant exenption from payment of purchase
tax to new and expanded sugar factories in the Co-operative
Sector only. Besi des Bobbili and Seethanagaram Sugar
Factories, there are a few other sugar factories in the
private sector which have also enbarked on expansi on
pr ogr amres. Any concession given in one case wll be a
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precedent for others and it cannot be denied to others who

will naturally apply for a simlar concession. The present

financial position of the Government does not permt themto

be generous. In the circunstances, the Governnment very nuch

regret that it 1is not possible for them to accede-- to

request.

Wth regards,
Yours sincerely,
sd.
S. A Quader
To : Rajah of Bobbili

The Pal ace, Bobbili

Sri kakul am Di strict."
We think that by the policy decision the Governnent had pre-
cluded itself from considering the applications of the
petitioners and the, appellant on their nerits. In fact.
the CGovernment. by nmaking the policy decision, had shut its
cars to the nmerits of the individual applications. W see
no merit i'n the contention of Andhra Pradesh Government that
it considered the applications for exenption filed by the
wit petitioners and the appellant on their nerits as, by
its policy decision, it had precluded itself fromdoing so.
VWhat are not very much concerned with the question that only
a few of the cooperative societies have been granted the
exenption or that the exenption to themhas been limted to
a period of one year. W are here really concerned with a
principle and that is whether the Government was justified
in evolving a policy of its own which has no relevance to
the purpose of the provision in-question or the object of
the Act, as gatherable fromthe other provisions. W could
have understood the Governnent neking a policy decision to
confine t he benefit of the exenption to factories
est abl i shed by cooperative societies of sugar-cane growers,
if that policy decision had any warrant in the directive
principles of the Constitution as direc-
11-L748 Sup. dC/74
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tive principles are fundanental in the governance of the
country and are binding on all organs of the State. There

is no provision in the Chapter on Directive Principles which
would warrant the particular predilection now  shown by
Governnment to the factories established in the co-operative
sector. \Wence then did the Government draw its inspiration
for the policy ? W should not be understood as saving that
sugar - cane factories established by cooperative societies of
sugar-cane, growers do not deserve encouragenent ~or that
they should not be granted exenption from paynment of tax.
Al that we say is that the whol esale exclusion of-other
factories established, say by a firmconsisting of ~sugar-
cane growers, or a conpany of which ’'sugar--cane growers are
the shareholders, is riot warranted by anything- in the
provisions of s. 21(3). How could we assune in the light of
the |I|anguage of s. 21(3)(b) that the |legislature intended
that new factories owned by cooperative societies consisting
of cane growers alone should be the object of t he
| egislative bounty ? Wat is the, relevant distinction
between a factory established by a co-operative society
consi sting of sugarcane growers and a factory established by
a sugar-cane grower or a firm consisting of sugar-cane
growers for the purpose of the subsection? The object of
the sub-section, as we said, is to give incentive to new and
expanded factories with the ultinate object of increasing
the production of sugar. Wether a factory is established
or owned by a co-operative society consisting of sugar-cane
growers or by a conpany of which sugar-cane growers are the
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sharehol ders or established by an individual who is a sugar-
cane grower or a firmconsisting of sugar-cane growers woul d
nmake no difference in this respect. They all stand on the
sane footing so far as their claimto the |egislative bounty
i s concerned.
We do not also say that it is illegal for the Governnent to
adopt a general line of policy and adhere to it. But the
policy it adopts must confort with and be reconcilable wth
the provisions of the Act and nust have sone relevance to
its object.
CGeneral |y speaking. an authority entrusted with a discretion
must not by adopting a rule or policy, disable itself from
exercising its discretionin individual cases. There is no,
objection inits formulating a rule or policy But the rule
it frames or the policy it adopts nust | otbe based on
consi derati ons extraneous to those contenplated or envisaged
by the enabling Act. It "nust-not predeterm ne the issue,
as by resolving to refuse all applications or all appli-
cations of a certain class or all applications except those
of a certain class" (see S. A de Snmith, "Judicial Review of
Admi ni strative Action", 2nd ed., p. 295).
In R V. Torouay Licensing, JJ., ex. p. Brockman(1), Lord
Coddard C.J. said :
"The justices cannot make a rule to be applied
in every case without hearing it. They may
lay’ down for them
(1) [1951] 2 K. B. 784.
801
selves a general ~rule but are bound to
consi der ~whether it is applicable to any
particul ar case.™
In other words, although they have —a duty
genuinely to exercise a discretion by
consi deri ng each individual case on its
nerits, the due discharge 'of this duty is
conpatible wth the adoption of a  genera
policy in relationto a class of cases. But
"one qualification nmust be added : the policy
of the justices nmust be reconcilable with the
policy of the Act fromwhich they derive their
power s it must  not be an irrel evant
consi derati on t hat t hey are i mpl iedly
precluded fromtaking into account"” (see S. A
de Smith. Note : "Policy and Discretion in
Li censi ng Functions(1). It is this
qualification which has got to be renenbered
when an authority frames a rule or adopts a
gener al policy for the exercise of its
di scretion. This is further clear. from the
passage from Hal sbury’s Laws of Engl and quoted
with approval in the najority judgnent(2)
“"A public body endowed with a statutory
di scretion may legitimtely adopt gener a
rules or principles of policy to guide itself
as to the manner of exercising its own discre-
tion in individual cases provided that such
rules or principles are legally relevant to
the exercise of its powers, consistent wth
the purpose of the enabling |egislation and
not arbitrary or capricious. Nevertheless, it
nmust not disable itself from exercising a
genui ne di scretion in a particular case
directly involving individual interests; hence
it must be prepared to consider naking an
exception to the general rule i f t he
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circunstances of the <case warrant specia
treatnment.”

In British Oxygen Co. Ltd. v. Mnistry of Technol ogy(3)
the question was whether the Industrial Devel opment Act,
1966, which provided at the relevant tine that the Board of
Trade may mnmake to any person a grant towards approved
capital expenditure incurred by that person in providing new
machinery or plant for carrying on a qualifying industria
process in the course of business, authorised the Board of
Trade to frane a policy decision to refuse subsidies in
respect of any itemcosting | ess than pound 25. The House
of Lords held that the Board may decline to nake a grant
towards bul k capital expenditure an the individual cylinders
on the sole ground that each cylinder cost |ess than pound
25, because the discretion conferred was unqualified and the
M ni ster was accordingly not precluded frommaking such a
rule or policy provided that he did not refuse to listen to
an application for the exercise of his discretion. After
referring 'to this decision, H W R Wde has sai d(4)

(1) 15 Modern Law Revi ew 73.
(2) Vol. 1. 4th ed., para 33 at p. 35.
(3) [1970] 3 AIl E.R 165.
(4) See "Administrative Law'. 3rd ed., pp. (6-67,
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"But / however firmits policy may be, nothing
can absolve a public authority fromthe duty
of formng its judgnent on the facts of each
case, if that is what the statute intended. A
tribunal which has to exercise discretion nust
therefore be careful not to treat itself as
bound by its own previous decisions.  Unlike a
court of law, it, must not pursue consistency
at the expense of the nerits of individua
cases’ (see Merchandise Transport Ltd. vB.T.C
(1962) 2 QB. 173)"
To sum up, the policy of rule adopted by the State
Government to guide itself in the exercise of its di'scretion
nust have sonme’ relevance to the object of s. 21(3) which is
to provide incentive to the establishnent of new industries
and substantial expansion of existing industries with a view
to increasing production of sugar. The classification nade
by the policy or rule nust not be arbitrary but must -have
rational relation to the object of the exenpting provision
That appears to be absent in the present case. Here, from
the point of view of the object of the exenpting  provision
co-operative societies of sugar-cane growers and other new
or substantially expanded industries stand. on~ the same
footing and there can be no justification for specially
favoring the fornmer class of industries by confining the
benefit of exemption to them and Ileaving out of the
exenption the latter class of industries. Picking out co-
operative societies of sugarcane growers for favored
treatment, to the exclusion of other new or substantially
expanded industries, is wholly unrelated to the object  of
the exenpting Provision and the policy or rule adopted by
the State Governnent is not legally relevant to the exercise
of the Power of granting exenption.
We woul d, therefore, quash Annexure IIl and issue a mandamnus
to the Governnment of Andhra Pradesh in each of those wit
petitions and the Cvil Appeal to consider the applications
of the wit petitioners and the appellant on nmerits and pass
the proper order in each case without taking into account
the policy decision contained in Annexure |I11. W would
allow the wit petitions and the Cvil Appeal wthout any
order as to' costs.
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ORDER
In accordance with the majority judgnment of the Court, the
Court dismssed the appeal and the Wit petitions wth
costs, one set.
S.B.W Appeal and Petitions disnissed.
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