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PETI TI ONER
STATE OF MYSORE

Vs.

RESPONDENT:
S. V.G | YENGAR

DATE OF JUDGVENT:
01/ 09/ 1969

BENCH

ACT:

Mysore Civil Service Rules, 1958, r. 52-Oficer stopped from
crossing efficiency bar-Disciplinary proceedings dropped
later and allowed to retire -Wether officer deened to have
automatically crossed the efficiency bar-Wether specia
order necessary.

HEADNOTE:
The respondent was working as an Executive Engineer in the
Hyderabad State. I'n 1955, the Public Service Conmi ssion

recormended that: he should be stopped from crossing the
efficiency bar with effect fromFebruary 9, 1952; and (2) a
sum of Rs. 23,371 should be recovered fromhis salary on
account of loss caused to the Government by his negligence.
On Novenber 1, 1956 the States Reorganisation Act cane into
force ,red the respondent was allotted to the appellant-
St ate. Even after the respondent conpleted the age of 55
years in 1960, he was continued in-service by the appellant-
State, but wunder suspension pending conpletion of  the;
di sciplinary proceedings against him but in 1961,  he was
permtted 10 retire and all the( disciplinary proceedings
pendi ng against himwere dropped altogether. After his
retirement, he filed a wit petition for a declaration that
he was stopped from crossing the efficiency bar only because
the Governnent wanted to reinburse itself for ~the |I|oss
caused by the respondent, that consequent upon the dropping
,of the proceedings against him he should be deened not to
have caused any loss to the Governnent, and so, to have
crossed the efficiency bar on February. 9, 1952, and
therefore, the increnents w thheld should be restored and
the increased salary should be taken into "account in fixing
hi s pension. The Hi gh Court allowed the petition.

In appeal to this Court,

HELD: Merely because the disciplinary proceedings
against him were dropped for certain reasons it--did not
automatically follow that the respondent was allowed to
cross the efficiency bar. Under the Civil Service Rules in
Hyderabad and in Mysore, an express order of the appropriate
authority 1is necessary before an officer was allowed to
cross the efficiency bar and no such order was passed in the
present case. [161 D--F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1312 of 1966.
Appeal by special |eave fromthe judgnment and order

dated October 1, 1962 of the Mysore Hgh Court in Wit

Petition No. 1280 of 1961
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Niren De, Attorney-General, S.S. Javali and S.P
Nayar, for the appellant.
B.R L. Iyengar and A. G Ratnaparkhi, for the respondent.

The Judgnent of the Court was delivered by

Ramaswam , J. This appeal is brought by special |eave
fromthe judgnent of the Mysore High Court dated Cctober 1
1962 in
160
Wit Petition No. 1280" of 1961 directing the appellant to
determ ne the salary payable to the respondent on the basis
that he had been permitted to cross the efficiency bar in
time scale of pay of Rs. 900-50-1200-EB-75-1500 in Osnania
Si kka rupees. The High Court *also directed by the sane
judgrment that the increnments above the efficiency bar be
wi t hhel d by the appellant shoul d now be paid to himand the
salary so deternined should be taken into account for
determi ni ng the anount of pensi.on payable to the respondent
in accordance with the rel evant rules.

The respondent was worki ng as an Executive Engineer in
the Publi'c Works Department of the Hyderabad State and was
in charge of certain project works during the period June
1949 to Septenber 1950.- On the basis of some information
the explanati on of the respondent was called for in respect
of certain alleged irregularities in the execution of
certain pr oj ect works. The respondent sent in his
expl anati ons dated June 14, 1951 and Decenber 10, 1951 to
t he Superintendi ng Engi neer, Minirabad. 1n October 1953 the
Enquiry O ficer canme to the conclusion that sonme |oss had
been caused in respect of four projects nmore due to |ack of
foresight and organising capacity on the part of the
respondent than to any intentional msappropriation and a
show cause notice was issued on March 11, 1955 asking the
respondent to show cause why he shoul'd not be stopped from
crossing the efficiency bar with effect from February 9,
1952 and why a sumof Rs. 23,371/.- should not be recovered
from his salary on account of the loss caused to the
Government by the respondent’s  negligence. After the
respondent had shown cause the matter was sent by the
Government to the Public Service Comm ssion. ~The /Public
Servi ce Conmi ssion reconmended that in-addition to stopping
the respondent at the efficiency bar for the period 1952 to
1957 as reconmended by the Governnent, the pecuniary 1o0ss
caused to the Governnent should be recovered from the
respondent. On Novenber 1, 1956 the States’ Reorgani sation
cane into force and the services of the respondent stood
transferred to the State of Mysore. By its order dated
Cctober 14, 1958 the Mysore Governnent directed that the
respondent should be retired compul sorily from service and
should also be asked to nake good sumof Rs. 4,576/-  being
the amunt of loss caused to Governnent in the /above
connection. The respondent challenged this order by a wit
petition on the ground that the Enquiry O ficer at Hyderabad
had exonerated himof all the charges excepting one and
al so. because the report of the Enquiry Oficer was not
furnished to the respondent. The H gh Court of Msore
allowed the wit petition and quashed the order of the
CGovernment. Thereafter the Mysore Governnent took further
steps in the matter and the respondent presented severa
other wit petitions in the Mysore High Court inpinging the
subsequent action of the
161
Mysore Governnent. It is unnecessary for the purpose of
the purpose of the present appeal to set out the orders of
the Msore Governnent and the wit petitions filed by the
respondent and the Orders made by the High Court except to
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state that by an order nade on Decenber 10, 1960 he
respondent who was to have retired with effect from OCctober
27, 1960, the= date on which he conpleted the age of 55
years was continued in service but under suspension pending
conpl etion of the disciplinary proceedi ngs agai nst him and
that the Government by a subsequent order dated May 19, 1961
revoked the previous order of Decenber 10, 1960° and
permtted the respondent to retire dropping altogether the
di sciplinary pr oceedi ngs agai nst hi m After hi s
retirement the respondent flied wit petition No. 1280 of
1961 praying for declaration that he should be regarded as
having crossed the efficiency bar in his pay scale on
February 9, 1952 and that he should be given all the
increnents after the efficiency bar in the pay scale of an
Executive Engi neer and that he should be paid the difference
and his pension should be fixed on the basis of enhanced
salary claimed by him - The claimof the respondent was
resisted by the Mysore State on the ground that under r.
38 of | the Hyderabad Civil Service Rules a specific order
ought to be made permitting the respondent to cross the
efficiency bar. The Hi gh Court rejected the contention of
the appell ant and held that consequent upon the dropping of
the proceedi ng agai nst the respondent the increnent withheld
by way of penalty should be restored and the increased
sal ary should be takeninto account in fixing the amount of
pensi on payable to the respondent.

Rule 38 of the Hyderabad Civil ~Services Rules, 1952
reads as foll ows:

"Where an efficiency bar is prescri bed
in a time scale the increnent next above the
bar shall-_not be given to ’'a Governnent
servant without the specific sanction of the
authority empowered to w thhold increnents."”

Rule 52 of the Mysore Civil Services Rules, 1958 is in the
same |anguage. as r. 38 of the Hyderabad Civil Service
Rul es.

On behal f of the respondent it was contended that the
with holding of the increment of the respondent at the
efficiency ’'bar was intended to operate as a penalty for
all eged misconduct. It was said that upon the facts of the
case the only conclusion possible was ,that the ~CGovernment
wanted to stop the respondent at the efficiency bar in-the
time scale with a viewto reinburse itself at the expense of
the respondent the |loss said to have been caused by him to
the Governnent. It was, therefore, argued that ~ after the
droppi ng of disciplinary proceedi ngs agai nst. the respondent
wi thout recording any finding of guilt no penalty could be
i mposed. It was Contended that once the CGovernnent had taken
t he deci sion
162
to stop the respondent at the efficiency bar by  way of
penalty it must be held that the Governnent had waived their
right to stop the respondent at the efficiency bar for
adm ni strative reasons under r. 38. In our opinion there is
no warrant for the contentions advanced on behalf of the
respondent. It is manifest that in view of the |anguage of
r. 38 of the Hyderabad Rules and r. 52 of the Mysore Rules
bef ore the respondent coul d clai m paynment of increnments next
above the bar it is necessary that the Governnent should
make a special order sanctioning such payment. It is true
that disciplinary proceedi ngs against the respondent were
dropped but the result clainmed by the respondent cannot
automatically follow a result of the dropping of the
disciplinary proceedings. In this connection the Attorney
CGeneral pointed out that the notice dated March 16, 1955
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agai nst the respondent asked himto show cause why: ( 1) he
shoul d not be stopped fromcrossing. the efficiency bar and
(2) why a sumof Rs. 23,371-14-2 should not be recovered
fromhimon account of |oss caused to the Governnent by his
negl i gence. The stoppage at efficiency bar had no
connection with the recovery of |oss sustained by the
Governnment and it cannot, therefore, be said that the
CGovernment wanted to inpose the efficiency bar because it
wanted to reinmburse itself for the loss caused by the
respondent. So far as the language of r. 38 is concerned it
is mnifest that an express order of the appropriate
"authority is necessary before the respondent is allowed to
cross the efficiency bar. It is not, therefore, possible to
accept the contention of the respondent that the Governnent
nmust be deened to have given specific sanction under r. 38
of the Hyderabad Rules permitting the respondent to cross
the efficiency bar nerely because disciplinary proceedings
agai nst- him had been dropped for certain reasons.

In. the H gh Court the case was argued by both the
parties on the assunption that r. 38 applied to the case of
the respondent. During the hearing of the appeal in this
Court it was stated by M. lyengar that when the respondent
became due for <crossing the efficiency bar r. 38 as it
stands at present was not in operation. But it was said that
a rule simlar tor. 38 was in operation.at the relevant
time.

For these reasons we held that this appeal should be
allowed and the judgnent of the Mysore High Court dated
Cctober 1, 1962 should be set aside and the wit petition
filed by the respondent shoul d be ordered to be dism ssed.
There will be no order with regard to costs in this appea
V.P.S. Appeal all owed.
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