http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO.:
Appeal (civil) 8924 of 2003

PETI TI ONER
Al | ahabad Jal Sanst han

RESPONDENT:
Daya Shankar Rai & Anr.

DATE OF JUDGVENT: 03/05/2005

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, J -

Wiet her the Respondent was entitled to be granted full back wages in
the facts and circunstances of this case is the question involved in this
appeal which arises out of a judgnent and order dated 2.7.2003 passed by
the High Court of Allahabad in Cvil Msc. Wit Petition No.6597 of 2001.

The basic fact of the natter is not nmuch in dispute. The Respondent
herein was appointed purely on a tenporary basis on or about 14.10.1985.
The appointment |etter issued to the Respondent No. 1 stipulates that the
sai d appoi ntnment could be terminated at any tinme w thout any prior notice.
The services of the Respondent - No. 1 and others were terninated by the
State in terns of an office order dated 24.1.1987. An industrial dispute was
rai sed by the Respondent No. 1 herein. ~Before the Labour Court the
Respondent No. 1 adduced evi dence, but the Appellant did not. An ex parte
award came to be passed by the Labour Court on or about 11.4.2000
reinstating the Respondent No.1 with full back wages hol ding that the order
of termnation was invalid in |aw as al though he had worked for nore than
240 days in one cal endar year; the provisions of Section 6-N of the UP
I ndustrial Disputes Act, 1947 were not conplied with. /' The wit petition
filed by the Appellant herein questioning the legality of the said award cane
to be dism ssed by reason of the inpugned judgnent.

In this appeal |eave was granted confining to back wages only.

M. Rajesh, the | earned counsel appearing on behal f of the Appellant,

woul d submit that although the award of the Labour Court was an ex parte

one, it was obligatory on its part to arrive at a finding that the Respondent
herein was not enpl oyed in any other concern. The learned counsel would
submit that full back wages need not be granted by the Labour Court only
because it was lawmful to do so, and such an order can be passed after ‘taking
into consideration the entire facts and circunmstances of the case. Strong
reliance, in this behalf, has been placed on H ndustan Mdtors Ltd. vs. Tapan
Kumar Bhattacharya and Anot her [(2002) 6 SCC 41]; MP. State Electricity
Board vs. Jarina Bee (Snt.) [(2003) 6 SCC 141]; and Chief Conservator of
Forests and Another vs. Rahnmat Ul ah [(2003) 10 SCC 92].

M. Manoj Prasad, the |learned counsel appearing on behalf of the
Respondent, on the other hand, would contend that the courts normally grant
full back wages, once it is held that the order of termnation is illegal
Strong reliance, in this behalf, has been placed on Wrknen of Subong Tea
Estate, represented by the |Indian Tea Eenpl oyees Union vs. Qutgoing
Managenment of Subong Tea Estate and Another [AIR 1967 SC 420], Ms
Hi ndustan Steel Ltd. vs. The Presiding Oficer, Labour Court, Oissa and
QO hers [(1976) 4 SCC 222], Indian Railway Construction Co. Ltd. vs. A ay
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Kumar [JT 2003 (2) SC 295]; and Nicks (India) Tools vs. Ram Surat and
Anot her [(2004) 8 SCC 222].

A law in absolute termcannot be laid down as to in which cases, and
under what circunstances, full back wages can be granted or denied. The
Labour Court and/or Industrial Tribunal before which industrial dispute has
been rai sed, would be entitled to grant the relief having regard to the facts
and circunstances of each case. For the said purpose, several factors are
required to be taken into consideration. It is not in dispute that the
Respondent No. 1 herein was appointed on an ad hoc basis; his services
were term nated on the ground of a policy decision, as far back as on
24.1.1987. The Respondent No. 1 had filed a witten statenent wherein he
had not raised any plea that he had been sitting idle or had not obtained any
ot her enploynent in the interregnum The | earned counsel for the
Appel lant, in our opinion, is correct in submtting that a pleading to that
effect in the witten statenment by the worknman was necessary. Not only no
such pl eadi ng was raised, evenin his evidence, the workman did not say that
he continued to remai n unenployed. In the instant case, the Respondent
herei n had been reinstated from 27.2.2001.

I'n_Tapan Kunmar Bhattacharya (supra), this Court noticed that there
was no pleading or evidence as to whether the Respondent therein was
enpl oyed el sewhere during the long interregnum and in the fact situation
obtaining therein, ‘the Appellant was directed to pay 50% of the back wages
till the date of reinstatenent.

Yet again in Jarina Bee (supra), this Court observed that the award of
full back wages was not the natural consequence of an order of
rei nst at ement.

In Rahmat U | ah (supra), a Bench of this Court held that as the
Respondent therein was out of service since 1990 as an ordi nary worker, he
nmust have been working el sewhere to earn his Iivelihood; and there was no
material to show that he was not gainfully enpl oyed whereupon , a direction
to pay 50% of the back wages was made.

In Ram Ashrey Singh Another vs. Ram Bux Singh and O hers
[ (2003) 9 SCC 154], questioning the order of termination after six year was
considered to be one of the factors for denying an order of reinstatenent
with back wages to the workman. 1In the fact situation obtaining therein, it
was hel d that ends of justice would be sub-served if the Appellants therein
were directed to pay a sumof Rs. 35,000/- by way of conpensation in
addition to what has already been paid. [See also Managenent of Ms.
Sonepat Cooperative Sugar MIIls Ltd. vs. Ajit Singh 2005 (2) SCALE 151].

In Haryana State Coop. Land Dev. Bank Vs. Neelam [ 2005 (2)
SCALE 434], it was held

"It is trite that the courts and tribunal s having
pl enary jurisdiction have discretionary power to grant an
appropriate relief to the parties. The aim and object of
the Industrial Disputes Act may be to inpart socia
justice to the workman but the same by itself woul d not
mean that irrespective of his conduct a worknman woul d
automatically be entitled to relief. The procedural |aws
i ke estoppel, waiver and acqui escence are equally
applicable to the industrial proceedings. A person in
certain situation nmay even be held to be bound by the
doctri ne of Acceptance Sub silentio\l005."

[ See al so Manager, R B.l., Bangalore Vs. S. Mani & Ors., 2005 (3)
SCALE 202]

Let us now consider the decisions cited by the Id. Counsel for the
Respondent No. 1.

In Workmen of Subong Tea Estate (supra), whereupon, strong
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reliance has been placed by the | earned counsel for the Respondents, no
principle of |aw has been laid down. The Court nerely directed in the fact
situation obtaining therein to reinstate the worknen with full wages

In Ms Hindustan Steel Ltd. (supra), this Court again did not |lay down
any law. A finding of fact was arrived at by the Labour Court that the
Respondents had no alternative enploynment which was not chal |l enged.

The only ground which was urged before the H gh Court was that the

Respondents had not proved that they had tried to mitigate their |osses
during the period of unenpl oynent. The questions whi ch have been raised
herei n had not been raised therein. The argument was confined only to
mtigation of the losses. This Court did not interfere with the discretionary
jurisdiction of the High Court in interfering with the award.

In Indian Railway Construction Co. Ltd. (supra), this Court nerely
st at ed
"30. Question then woul d be howthe conflicting
i nterests can be best bal anced. By an interimorder dated
5-5-2000 the appellant was directed to reinstate the
respondent subject to an interimpaynent of Rs 3 | akhs
towards the back wages. Direction for reinstatenent does
not automatically entitle an enpl oyee to full back wages.
In H ndustan Tin Works (P) Ltd. v. Enployees, a three-
Judge Bench of this Court |laid down:

"11. In the very nature of things there cannot be a
straitjacket formula for awardi ng relief of back wages.
Al'l relevant considerations will enter the verdict.
More or less, it would be a notion addressed to the
di scretion of the Tribunal. Full ‘back wages woul d be
the normal rule and the party objecting to it nust
establish the circunmstances necessitating departure. At
that stage the Tribunal will exerciseits discretion
keeping in view all the relevant circunstances. But
the discretion nust be exercisedin ajudicial and
judi ci ous manner. The reason for exercising discretion
nust be cogent and convincing and nust appear on
the face of the record. Wen it is said that sonething
is to be done within the discretion of the authority,
that something is to be done according to the rul es of
reason and justice, according to | aw and not hunour.

It is not to be arbitrary, vague and fanciful but |ega
and regul ar (see Susannah Sharp v. Wakefield 12, AC
at p. 179).""

In Nicks (India) Tools (supra), this Court again in the fact situation
obtaining therein refused to interfere with the discretionary jurisdiction
exerci sed by the Hi gh Court particularly having regard to the fact that it was
for the first tine before the wit court, such plea was raised by way of
addi ti onal evidence, which had been rejected.

We have referred to certain decisions of this Court to highlight that
earlier in the event of an order of dism ssal being set aside, reinstatenent
with full back wages was the usual result. But now wi th the passage of tinmne,
it has come to be realized that industry is being conpelled to pay the
wor kman for a period during which he apparently contributed little or

nothing at all, for a period that was spent unproductively, while the
wor kman i s being conpelled to go back to a situation which prevail ed nmany
years ago when he was dismissed. It is necessary for us to develop a

pragmati c approach to probl enms doggi ng industrial relations. However, no
just solution can be offered but the golden nean nmay be arrived at.

In view of the fact that the Respondent had been reinstated in service
and keeping in viewthe fact that he had not rai sed any plea or adduced any
evidence to the effect that he was remai ned unenpl oyed t hroughout from
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24.1.1987 to 27.2.2001, we are of the opinion that the interest of justice
woul d be sub-served if the Respondent is directed to be paid 50% of the
back wages.

For the reasons aforenentioned, the appeal is allowed in part to the
extent nentioned herei nbefore. However, in the facts and circunstances of
the case there shall be no order as to costs.




