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ACT:

Prevention of ~Food  Adulteration Act, 1954: Section
16(1)(a) (i)/ Prevention of Food Adulteration Rules, 1955:
Rul es 23, 28, 29(f) (prior to anmendnent dated Novenber 15,
1984) and 29(m), Appendix B item 16---Conviction for having

sold ’'kesari coloured sweet supari-sali’ adulterated wth
yellow basic coal-tar dye--Validity of--Supari whet her
"Fruit-product’ or 'flavouring agent’.

Statutory I nt erpretation: Soci al def ence

| egi slation--Statutory | anguage--Distinction between litera
and |egal neaning--Court not entitled to  deternine |ega
meani ng of statute on principle of nonliquet--Penal provi-
sion prescribing strict liability--Wder neaning inmpernissi-
bl e.

Crimnal Trial--Benefit of doubt--Were nmere actus reus
itself an offence--Ofence committed bonafide on a’ particu-
[ ar understanding of statute--Does not entitle the accused
to benefit of doubt.

Words and Phrases: 'Supari’--'Fruit Product’--Meaning of.

HEADNOTE

Rule 23 of the Prevention of Food Adulteration Rules,
1955 prohibits the addition of any colouring matter to an
article of food, except as specifically permtted by the
rules. Rule 28 interdicts use of coal-tar food colours or a
m xture thereof, except those specifically enunerated there-
in, in food. Item2 of the said list includes' ' sun-set
yellow FCF'. Rule 29 prohibits the use of even the coal-tar
food colours permitted under Rule 28, in or upon any food,
ot her than those enunerated in Rule 29. ’Fruit-products’ -was
one such item of food so enunerated under cl.(f) of Rule 29
as it stood at the relevant tine. Section 16 of the Preven-
tion of Food Adulteration Act, 1954 provides for punishnment
of the offenders.

The appellant, a tradesman, was found gquilty by the
Trial Court of the offence of selling ’'Kesari-col oured sweet
supari sali’ adulterated with yell ow basic coal-tar dye and
sentenced to one year’'s sinple inprisonnent and a fine of
Rs. 2,000, both being statutorily conpul sory
139
m ni mum sentences under s. 16(1)(a)(i) of the Act. He was,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

however, acquitted of the charge by the first appellate
court but on appeal by the State the H gh Court reversed the
judgrment of acquittal and restored the conviction and sen-
t ence.

In this appeal by special leave, it was contended for
the appellant that the |egislation being penal, the expres-
sion 'Fruit-products’ in Rule 29(1') should receive a rea-
sonably liberal construction, and if so construed, 'supari
being basically and essentially an yield of the arecapalm
woul d reasonably admt of being considered such a fruit-
product in which the use of coal-tar col ours was not prohib-

ited. In the alternative, it was contended that ’'supari’ in
the formin which it was offered for sale in this case was a
"flavouring agent’ wthin the neaning of Rule 29(m), in

which case also the use of permitted coal-tar food colours
was not prohibited. It was further contended that the appel-
| ant havi ng acted bona-fide on a particul ar understandi ng of
Rul e 29(1) which could not be said to be wholly inplausible,
he should be entitled to the benefit of doubt. Lastly, a
gri evance was made that the appellant, who was a small-tine
tradesman-_and had purchased the supari froma big mnufac-
turer to sell in retail, had al one been exposed to prosecu-
tion while the distributor had gone scot free.

Di smi ssing the appeal

HELD: 1.1 The schene of Rule 23, 28 and 29 of the Pre-
vention of Food Adulteration Rules, 1955 nakes it apparent
that coal -tar food colours pernmitted by Rule 28 can be used
if the food articles in question are 'Fruit-products’ as
understood in Rule 29(1). [144C F]

1.2 ’'Supari’ inthe formin which it was offered for
sale in the instant case though vegetative in origin and
derived fromand prepared out of the usufruct of areca palm
does not adnmit of being classified “as a 'Fruit-product’
under Rule 29(1). Merely because a particular article of
food was of plant origin did notrender that article neces-
sarily a ’'Fruitproduct’. Even products derived from or
associated in their origin with fruits need not ipso facto
be ’'Fruit-products’ for purposes and within the neaning of
Rule 29(1). Item 16 of Appendix B to the Rules, which  dealt
with ’Fruit-products’, referred to juice, syrup, ~ squash,
beverage, drinks, sauce, ketchup, relish, marmal ade, chatni
etc. That indicated what were envisaged as " Fruit-products’
in Rule 29(1). 'Supari’ also does not adnmit of being classi-
fied as a 'flavouring agent’ under Rule 29(m. [145F-H
146A]

140

2. The distinction between literal and | egal meaning of
statutory |anguage lies at the heart of the | problem of
interpretation of statutes. The Court is not entitled to
decline to determine the | egal neaning of a statute on the
principle of non-liquet. In the instant case, a wder con-
struction of 'Fruit-Products’ in cl.(f) which is in the
nature of exception to Rule 29, results automatically'in a
correspondi ng narrower construction of the subst antive
provision in Rule 29. This is not a case of relieving provi-
sion excepting fromthe definition of an offence where the
rul e of construction agai nst doubtful penalisation operates.
The offence is really a violation of a prohibition inposed
on a penalty as a social defence mechanismin a socio-eco-
nom c |egislation. The construction appropriate to such a
| egi slation would be one which would suppress the m schief
ained at and advance the renedy. It would, therefore, be a
strain on the statutory |anguage and the statutory schene to
include ’'supari’ in the formin which it was sold, wthin
"Fruit-products’ as understood in cl.(f) of Rule 29. [150A-
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Dl

Pl anters Nut and Chocolate Co. Ltd. v. The King, [1952]
1 WR 385; Ranmavatar Budhai Prasad v. The Assistant Sales
Tax O ficer, X1 STC 286; Municipal Corpn. v. Kacheroo Mal
[1976] 2 SCR 1(4); Coodfellow v. Johnson, [1965] 1 Al E R
941 and Crimnal Law. Smith & Hogan, 5th Edn. p. 92, re-
ferred to.

3.1 The question of what a word neans in its context
within the Act is a question of legal interpretation and,
therefore, one of law. The choice of the proper rule of
construction to be applied to ascertain the meaning is again
a matter of law To countenance the contention of the appel -
| ant that he had acted bona fide on a particul ar understand-
ing of Rule 29(f) would be to contradict one of the funda-
mental postulates of a legal order that rules of |aw enforce
objective nmeaning to be ascertained by the courts, and to
substitute the opinion of the person charged with the breach
of thelaw for the law itself. O herwi se, the consequence
woul d ' be that whenever a defendant in a crimnal case
t hought that the 1aw was thus and so, he is to be treated as
t hough the lawwas thus and so, that is, the law actually is
thus and so. [150D Q

United States v. Wirzbach, [1930] 280 US 396 (@ 399;
Crimnal Law. Smith & Hogan, 5th Edn. p. 70, referred to.

3.2 The statute prescribes a strict VLliability wthout
need to establish nens rea. The actus reus is itself an
of fence. There mght be cases where sone nmental el enent
m ght be a part of the actus reus itself. This'is not one of
those cases where anything nore than the mere doing
141
of the prescribed act requires to be proved. The -appell ant
is, therefore, not entitled to the benefit of doubt. [151F]

Pyarali K Tejani v. MR Dange, [1974] 2 SCR 154;
Goodfellow v. Johnson, [1965] 1-All E R 941; Snedl eys
Limted v. Breed, [1974] Al ER 21 and Crinminal Law. Smith &
Hogan, 5th Edu. p. 92, referred to.

4. The big offenders who manufactured the 'supari’ and
who distributed themto the retailer in the instant case
have gone scot free. The offence was conmitted ten years ago
and the appellate court had acquitted the appellant. Fur-
thermore, the expression 'Fruit-products’ in Rule 29(f) in
the context of what the delegated |egislative authority
really neant and wanted to convey was not a nodel of preci-
sion and has since been deleted enunerating in its place
precisely the specific products in which +the food-colours
permitted by Rule 28 could be used, |eaving no roomfor the
possibility of any argument of the kind advanced in this
case. [153D-E, F]

This is, therefore, a fit case in which the  appropriate
CGovernment shoul d exercise its executive powers of rem ssion
of the substantive sentence of inprisonment, though not of
fine, wunder s. 432 Cr. P.C. or under other law appropriate
to the case. The inposition of the substantive sentence of
i mprisonnment on the appellant to be postponed till —his
prayer for remnmssion, which he shall make, is considered and
di sposed of. [153G H, 154A- B]

Ganeshmal Jashraj v. CGovt. of Cujarat and Anr., [1980] 1
SCR 1114 and Inderjeet v. UP. State, [1980] 1 SCR 255,
referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 26
of 1989.
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From the Judgnent and Order dated 17.4.1984 of the
Gujarat H gh Court in Crl. Appeal No. 1097 of 1980.

V.B. Ganatra and V.N. Ganpul e for the Appellant.

Grish Chandra, MN. Shroff and M N Goswanmi for the
Respondent s.

The Judgrment of the Court was delivered by
142

VENKATACHALI AH, J. By this petition for grant of Specia
Leave under Article 136 of the Constitution, comng up after
notice to the State of Gujarat, the applicant seeks | eave to
appeal to this Court fromthe judgment of the Hi gh Court of
Gujarat in Crimnal Appeal No. 1097 of 1980 restoring the
convi ction and sentence passed by the Chief Judicial Magis-
trate, Val sad, against the petitioner in Crimnal Case of 48
of 1979 for an offence under the Prevention of Food Adulter-
ation Act 1954. (' Act” for short)

Speci al Leave i's granted and the appeal is taken up for
final hearing, heard and di sposed of by this judgnent.

2. Appellant was charged before the Chief Judicia
Magi strat'e, Val sad, by the Food | nspector, Navasari Minici-
pality, wth the offence of selling "Kesari coloured sweet
supan sali" alleged to have been adulterated with "Yellow
basi c coal -tar dye". The | earned Magi strate found the appel -
lant guilty of the offence and inposed a sentence of an
year’'s sinple inprisonment and a fine of Rs.2,000, both of
which were the statutorily conpulsory mninmm sentences
under Section 16(1)(A)(i) of the Act.

Learned Sessions Judge, Valsad, by his judgnent, dated
14.3.1980, in Crimunal Appeal 32 of 1979 preferred by the
appel  ant, however, set-aside the conviction and sentence
and acquitted the appelllant of the charge.

On further appeal by the State against the said acquit-
tal, the High Court of Cujarat allowed the State' s ' appea
and, in reversal of the judgnent of acquittal of the |earned
Sessi ons Judge, restored the conviction and sentence passed
by the | earned Chief Judicial Mgistrate.

3. Appellant is a tradesman carrying on business wthin
the limts of Navsari Municipality. On 7.12.1978, respondent
No. 2, the’ food inspector of Navsari Minicipality, pur-
chased from the appellant 600 gins. —of "kesari _coloured
sweet supari sali" and after conplying with the procedural
formalities packed and seal ed the "supari" into three sepa-
rate packages of 200 gins. each and one of themwas sent to
the Public-Analyst who by his report dated 20.12.1978 (Ext.
12) affirnmed that the sanple contained a "yellow basic
coal -tar dye" and that it did not conformto the -standard
| ai d down under the Rules. On 19.1.1979, the Food  I|nspector
with the prior sanction of the District Health Oficer
Val sad, (Ext.14), filed a conplaint in the Court of the
143
Chi ef Judicial Mgistrate, Valsad. The prosecution cul m nat-
ed, as aforesaid, in the conviction and sentence inmposed by
the | earned Chief Judicial Magistrate, and | ater restored by
the Hi gh Court. Appellant now seeks to assail the legality
of the conviction.

4. W have heard Sri V.B. Ganatra, |earned counsel for
the appellant and Sri Grish Chandara and Sri MV. Coswam ,
| earned counsel for Respondents. 1 and 2, respectively.
Though a nunber of grounds are taken in the nenorandum of
the Petition for special |eave, however, at the hearing Sr
Ganatra confined his subm ssion only to one aspect of the
matter which, if accepted as correct, would go to the root
of the case for the prosecution. Apparently, this contention
in the formin which it is presented here was not placed
before the High Court as we find no reference to it in the
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j udgrent .

Appel lant’s Learned Counsel contended that "Supari" or
"Betel-nut" is basically and essentially an yield of the
Areca-Palm and nust, therefore, be held to fall under

"Fruit-products” wthin the nmeaning of Rule 29(f) of the
Prevention of Food Adulteration Rules, 1955, (’'Rules’ for
short) and, accordingly, the use of pernmtted coal-tar
food-colours in it is not prohibited by law. It was further
urged that the Public-Analyst had not held that the "Yellow
basic coal-tar dye", found in the sanple, was not one of
those food col ours prohibited under Rule 28 and that, there-
fore, its use in "supari” which was a "Fruit-product” cannot
be said to be prohibited. Aternatively, Sri Ganatra con-
tended that the "supari" in this case was a "flavouring
agent" within the neaning of Rule 29(nm) in which case also
the use of permitted coal -tar food-colours, was not prohib-
ited.

On the contentions urged at the hearing, the points that
fall for consideration are, first, whether the "supari"
concerned in this case was a "Fruit-product” or, alterna-
tively, a_ "Flavouring-Agent" within the nmeaning of Rule
29(f) or (m respectively and, accordingly, the use in it of
permtted coal-tar dyes or food-colours was not prohibited
and, secondly, whether, even if, after an el aborate enquiry,
it was held that "supari"” was not a "Food-product" appellant
havi ng acted bonafide on a possible and not ‘an unreasonabl e
vi ew of the nature and classification of the goods, was, at
all events, entitled to the benefit of the doubt.

5. It was not disputed that supari was an article of
food. It was so held in Pyarali K Tejani v. MR Dange
[1974] 2 SCR 154. 1t was al so not disputed that if  "supari"
did not admt itself of being classified

144
under "Fruit--products" or under "Fl avouring-Agents" ' under
Rule 29(f) or 29(m respectively, the use in "supari" of

even a coal-tar food-colours permtted under rule 28 would
amount to adul teration.

The argunment that "Supari". or "Betel-nut" is a "Flavou-
ri ngAgent" has clearly no substance. The first ~-contention
therefore, narrows itself down to whether "supari" “in the

form in which it was offered for sale though vegetative _.in
origin and is derived fromthe usufruct of areca-palm - can
be said to be a "Fruit-Product” in the sense in which that
expression is used and is required to be understood in Rule
29(f).

To appreciate Sri Ganatra's contention, the schene of
the relevant rules, in particular rules 23, 28 and 29,
requires notice. Rule 23 prohibits the addition of. any
colouring matter to any article of food except as specifi-
cally permtted by the rules. Rule 28 provides that no
coal -tar food-colour or a mxture thereof, except the food
colours specifically enumerated in rule 28, shall be used in
food. Item 2 of the list of food-colours permtted ‘under
Rule 28 includes 'Sun-set Yellow FCF. W shall proceed  on
the prem se that the basic yell ow coal-tar dye found in the
"supari" by the Public-Analyst is anpbngst those enunerated
f ood- col ours excepted fromthe prohibition under Rule 28 and
is, therefore, permtted to be used. Then, Rule 29 prohibits
the wuse of even the coal-tar food-colours permtted under
rule 28 in or upon any food other than those enunerated in
rule 29. "Fruit-Products" is one such itemof food so enu-
nerated under clause (f) of rule, 29. The result is that
permtted coal -taar food-colours, i.e. foodcol ours permtted
by Rule 28, can be used if the food-articles in question are
"Fruit-Products" as wunderstood in Rule 29(f). But this
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exception fromprohibition, in favour of "Fruit-Products" is
further subject to such exceptions or restrictions as are
ot herwi se made in Appendix 'B'. Sri Ganatra’'s contention is
that there having been no provision otherwi se made in Appen-
dix "B in respect of supari and supari being includible in
"Fruit-Products”, the use in it of permtted coal-tar food-
colours is prohibited. Shri Ganatra submits that the |egis-
| ati on being penal the expression "Fruit-Products” in rule
29(f) should receive a reasonably liberal construction and
that, so construed, "supari" would reasonably adnit of being
consi dered such a "Fruit-Product”.

6. We have had our attention drawn by Sri Ganatra to
certain passages in 'Common Trees of India by Dr. Santatau

(at page 111); in "Wealth of India Raw Materials" Vol. | A
(pages 390, 402-03) and certain passages in the 'Dravya Guna
Vignyan’ (Part Il & IH'l: at page

145

672) in support of Sri- Ganatra’s contention that "Supari" or
"Betel nut” being the usufruct of "Areca" tree nust be held
to be a "FruitProduct". Sri Ganatra says that having regard
to the accepted cannons of construction appropriate to
penal -statutes, "supari” or "Betel-nut" which was derived
from the usufruct of ‘Areca-pal madnmits of being classified
amongst "Fruit-Products” in Rule 29(f). At all events, says
| ear ned counsel, such a construction being a plausible one,
the appell ant who had conducted his affairs on such a plau-
sible meaning of the statute should be entitled to the
benefit of the doubt.

In Encyclopaedia Britannica (Vol. 3, p.. 55 1) with
reference to "Betel-nut" it is nentioned:

"The nane betel is applied to two different
plants which in the east™ are very closely
associated in the purposes to which they are
applied. The betel nut is the fruit ' of the
areca or betel palm (Areca catechu) ..... "
"For chewing, the fruits are annually gathered
between the nonths of August and Novenber,
before they are quite ripe, and deprived of
their husks. They are prepared by boiling in
water, cutting up into slices and drying in
the sun, by which treatnment the slices assune
a dark brown or black colours —..... "
. Betel nuts are used as a source of
inferior catechu (g.v.); its chief alkaloid is
arecoline, to which anthelnintic properties
are attributed. The drug finds sone use in
veterinary nedicine as an anthelnintic."
There is no dispute that "supari™ is derived fromand  pre-
pared out of the usufruct of the Areca-palm But the ques-
tion as to what is the context of the idea of “"Fruit-
Products" in Rule 29(f).

7. The argunent, no doubt, is somewhat attractively
presented; but we are afraid, it is nore attractive than
sound. The fact that a particular article of food, as indeed
nost of the articles of food of vegetative origin are, was
of plant origin did not render that article necessarily a
"Fruit-Product”". Even products derived from or associated
in their origin with fruits need not ipso facto be "Fruit-
Products" for purposes and within the meaning of rule 29(f).
VWhat were envisaged as "Fruit-Products” in rule 29(f), wll
be indicated by the array of itens dealt with in Appendix
"B under item 16-"Fruit-

146
Products"--though the list was in the nature of an exception
of R 29. Under the relevant head in Appendix 'B itens




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

referred are: "Fruit Juice"; "Tomato Juice"; "Fruit Syrup";
"Fruit Squash"; "Fruit Beverage" or "Fruit Drinks"; "Tomato
Sauce"; "Tomato Ketchup"; "Tomato Relish";"Marnal ade"; Fruit

Chatni" and "Sauce" etc.

The object and the purpose of the Act are to elimnate
the danger to human life fromthe sale of unwhol esome arti-
cles of food. The legislation is on the Topic 'Adulteration

of Food Stuffs and other Goods’ [Entry 18 list Ill Seventh
Schedule]. It is enacted to curb the wide spread evil of
food adulteration and is a legislative neasure for social-
defence. It is intended to suppress a social and econonic
m schief--an evil which attenpts to poison, for nonetary

gai ns, the very sources of sustenance of life and the well-
bei ng of the community. The evil of adulteration of food and
its effects on the health of the community are assum ng
alarming proportions. The offence of adulteration is a
soci o- econom ¢ of fence. I'n Minicipal Corpn. v. Kacheroo Mal
[1976] 2 SCR 1(4) Sarkaria, J. said:
"The ~Act has been enacted to curb and renedy
the w despread evil of food-adulteration, and
to ensure the sale of ‘whol esome food to the
people. It is well-settled that wher ever
possi bl e, wthout unreasonable stretching or
straining -the |anguage of such a statute,
shoul'd be construed in a manner which would
suppress the mschief, advance the renedy,
pronpbte its object, prevent its subtle evasion
and foill its artful circunvention ..... "
(Enphasi s
Suppl i ed)

The construction appropriate to a social defence |egis-
lation is, therefore, one which would suppress the  nischief
ained at by the legislation and advance the renedy.

8. The offences under the 'Act’ are really acts | prohib-
ited by the police-powers of the State in the interests of
public-health and wellbeing. The prohibition is backed by
the sanction of a penalty. The offences are strict statutory
of fences. Intention or nental-state is irrelevant. I n / Good-
fellow v. Johnson, [1965] 1 AIl E.R 941 at 944 referring to
the nature of offences under the Food and Drugs Act, 1955,
it was said:

"As is well known, s. 2 of the Food and Drugs
Act, 1955, constitutes an absolute of fence. If
a person sells to the

147

prejudi ce of the purchaser any food, and that
i ncl udes drink, which is not of the nature or
not of the substance or not of  the quality
demanded by the purchaser he shall be qguilty
of an offence. The forbidden act is the /sell-
ing to the prejudice of the purchaser ....

Smedleys Limted v. Breed, [1974] Al ER 21 is a | case,
both interesting and illustrative. Snedleys Ltd. were manu-
facturers of canned peas of repute. Qut of the three and a
half mllion tins of peas the conpany produced in the vyear
1971, only 4 conplaints were recei ved about the presence of
extraneous-matter in the tins. One of themhad been pur-
chased by a certain Ms. Voss froma well known stores. On
opening the tin, Ms. Voss found a small larva of a mbth in
the tin. The commendabl e civic zeal of Ms. Voss who report-
ed the larva infestation of the peas to the local authority
had the effect of arraigning Snedleys Ltd. before court on
charge of violation of the Food and Drugs Act, 1955. Section
3(3) of the Act enabled a defence which the conmpany raised
that the extraneous-nmatter was "an unavoi dabl e consequence
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of the process of collection or preparation"” The conpany, it
woul d appear fromthe facts appearing in the report, had
installed and el aborate system of spot-checking of the peas
by mechani cal screeni ng-process before canning which elim-
nated extraneous-matter of significantly higher or |ower
specific-gravity than that of the peas. This process was
al so strengthened and suppl enented by vi sual -i nspecti ons by
properly trained and experienced enpl oyees who worked for
short periods to enable sustained concentration along the
conveyer-belt carrying the peas to the canning site. To the
strange ill luck and enbarrassnent of Smedleys the larva
whi ch had a specific-gravity and size simlar to that of the
peas beat the screening-nmachine and al so managed, by virtue
of its colour and shape, to escape the surveillance of the
alert visual-inspectors, who, it is said, were also paid a
bonus if they detected and extracted any extraneous-matter.
The peas, incidentally, would be pressure-cooked for 20
m nutes  at 250xF whi ch, would render the larva harmess to
human ' health even if consuned. The conmpany contended that
the existence of the |arva was despite every possible pre-
caution and was "an unavoi dabl e consequence of the process
of collection and preparation® wi thin the neaning of Section
3(3) of the Act. The defence did not succeed. Snedleys as
well as the seller were convicted. The House of Lords con-
firmed the conviction. Lord Hail sham sai d:

" Thi s innocent insect, thus deprived

of its natural destiny, was in fact entirely

harm ess, since, prior toits

148

entry into-tin, it had been subjected to

a cooki ng process of 20 m nutes  duration

of 250xF, and, had she cared to so, Ms. Voss

could have consuned the caterpillar  wthout

injury to herself, and even, perhaps, wth

benefit ........ "

[p.

24]

"Thereafter, the caterpillar achieved a
sort of posthunous apotheosis. From |oca
authority to the Dorchester magistrates, from
the Dorchester magi strates to a Divisiona
Court presided over by the Lord Chief Justice
of England,fromthe Lord Chief Justice to the
House of Lords, the i molated insect has  at
length plodded its nethodical way to the
hi ghest tribunal in the land. It now falls to
me to deliver ny opinion on its case."

[p.
24]

Referring to the nature of the penalties under |aws

agai nst food adulteration, Lord Chancell or said:
"My Lords, as has been pointed out by ny noble
and | earned friend, Lord Diplock, the expres-
sion 'absolute offence’ is inmprecise. Clearly
the offence contenplated ins. 2(1) of the
Food and Drugs Act 1955 is an absol ute of fence
if all that is .nmeant by that is an absence of
nmens rea. It is one of those offences de-
scribed by Wight J in Sherras v. De Rutuzen
which "are not crimnal in any real sense, but
are acts which in the public interest are
pr ohi bi ted under a penal ty’ ."
[p. 26]

Confirmng the conviction, Lord Chancellor held:
A synmpat hi se as one may with a manu-
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facturer with a reputation and record as
excellent as that of the appellants, to con-
strue the Food & Drugs Act 1955 in a sense
less strict than that which | have adopted
woul d rmake a serious in road on the |egisla-
tion for consunmer protection which Parlianent
has adopted and by successive Acts extended,
over a peri od, now, of nor e t han a
century ..... "

p. 29]

In Pyarali K  Tejani v. Mhadeo Ranthandra Dange,
[1974] 2 SCR 154 this court held that what constitutes the
of fence under the
149
"Act’ is nothing nore than the 'actus reus’ and nens-rea
need not separately be established.

In Crimnal Law by J.C. Smith & Brian Hogan, (5th Edn.),
referring’ to offences in their social-context the authors
say:

“The courts are greatly influenced in their
construction of the statute by the degree of
soci al ~danger which they believe to be in-
volved in-the offence in question. They take
judicial notice of the problens with which the
country is confronted. The greater the degree

of social danger, the nore likely is the
offence to be interpreted as one of strict
[iability. Inflation, drugs, road accidents

and pollution are constantly brought to our
attention as pressing evils; and in each case
the judges have at tinmesinvoked strict |Ii-
ability as a protection for society."

2]

9. W now cone to the specific question whether "supari”
is includible under "Fruit-Products" under rule 29(f). Sri
Grish Chandra says that in arriving at the neaning of
"Fruit-Products", it is not the technical or  scientific
sense, but the sense as understood in  _comopnparlance that
matters. That sense is one Sri Grish Chandra says, which
peopl e conversant with the subject matter with which the
statute is dealing would attribute to it. The words nust be
under st ood, says counsel, in their popular sense, in their
conmon conmmer ci al understanding, "for the legislature does
not suppose our merchant to be naturalists or geologists or
bot ani sts. "

The standard of the test for ascertaining the meani ng of
words in common-parlance is set by the Candanian case in
Planters Nut and Chocolate Co. Ltd. v. The King, [1952] 1
W.R 385:

"Woul d a house- hol der when asked to bring home
fruits or vegetables for the evening nea
bring honme salted Peanuts, cashew nuts or nuts
of any sort? The answer is obviously "NO.'
This test has been referred to with approval by this court.
[ See: Ramavatar Budhai Prasad v. The Assistant Sales Tax
Oficer, (XIl STC 286)] Sri Grish Chandra says that in the
context of the Indian House-hol der we may, with justifica-
tion, add Betel-nut to the list of salted pea-nuts, cashew
nuts etc.
150

10. The distinction between literal and |egal neaning of
statutory language lies at the heart of the problem of
interpretation of statutes. The court is not entitled to
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decline to determine the | egal neaning of a statute on the
principle 'non-liquet’. In the present case, a w der con-

struction of "Fruit-Products" in clause (f) whichis in the
nature of exception to Rule 29 results automatically in a
correspondi ng narrower construction of the substantive
provision in Rule 29. This is not a case of a relieving
provi sion excepting fromthe definition of an offence where
the Rule of construction against doubtful penalisation
operates. The offence is really a violation of a prohibition
i npposed on a penalty as a social-defence nechanism in a
soci o-econom ¢ |l egislation. No formof words have ever yet
been framed, w th regard to which sonme ingenious counse

could not suggest a difficulty. But in the context of the
present statute, it would be a strain on the statutory
| anguage and the statutory-schene to include "supari" in the
formin which it was sold, within "Fruit-Products" as under-
stood in clause (f) of Rule 29. The first contention has,
accordingly, no substance.

11. The second contention is that petitioner had acted
bona fide on a particular understanding of the Rule 29(f)
which could not be said to be wholly inplausible and that,
therefore, even if that understanding is found to be defec-
tive, he should be entitled to the benefit of the doubt. The
guestion of what a word nmeans in its vcontext wthin the
"Act’ is a question of legal interpretation and, therefore,
one of law. The choice of the proper rule of construction to
be applied to ascertain the nmeaningis again a matter of
aw. To countenance the contention of Sri Ganatra would be
to "contradict one of ‘the fundamental postul ates of a |ega
order that Rules of |law enforce objective neanings to be
ascertained by the courts" and to "substitute the opinion of
the person charged with the breach of the law for  the |aw
itself." Otherw se, the consequence woul d be that whenever a
defendant in a crimnal case "thought that the | aw was thus
and so, he is to be treated as though the [ aw was thus and
so, that is, the law actually is thus and so". [See Crim nal
Law. Smith & Hogan p. 70]. Justice Holnes in United States
v. Wirzbach, [1930] 280 US 396 at 399 said:

"Wherever the law draws a line there will be
cases very near each other on opposite sides.
The precise course of the line nmaybe uncer-
tain, but no one can come nhear it w thout
knowi ng that he does so, if he thinks, and if

he does so it is famliar to the crimnal |aw
to make himtake the risk."
151

Referring to the principles that guide the mtter,
| earned authors in Crimnal Law (Smith & Hogan) say:

" for, in the great majority of cases,
it is irrelevant whether he knows it or / not.
It rmust usually be proved that D intended to
cause, or was reckl ess whether he caused, the
event or state of affairs which, as a natter
of fact, is forbidden by law, but it is quite
imuaterial to his conviction (though it —may
affect his punishnment) whether he knew that
the event or state of affairs was forbi dden by
law ..."

" .... It was held that a Frenchman m ght be
guilty of murder in the course of duelling in
Engl and, even if he did not know that duelling
was against English law ..... "

[ p- 68]

[p. 68
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12. The plea in the last analysis reduces itself to one
of ignorance of the law. This would be no justification. Ten
thousand difficulties, it is said, do not make a doubt. As
the | earned authors (supra) put it. "One who, being ignorant
of the law, sells goods at a price in excess of the m ximm
fixed by the statute, could hardly be said to have been |ed
astray by his conscience while the "harm prescribed |acks
obj ective w ongness".

The Statute we are concerned with prescribes a strict
l[iability, w thout need to establish Mens Rea. The Actus
Reus is itself the of fence. There might be cases where somne
mental element might be a part of the Actus Reus itself.
This is not one of those cases where anything nore than the
nere doing of the prescribed act requires to be proved.
There is thus no nerit in the second point either

The appeal woul d, therefore, require to fail. The sen-
tence, which is the statutory mninum cannot al so be light-
ened by the court. But there is one poignant aspect on which
| ear ned counsel made an inpassioned pl ea.

14. Sri-Ganatra pointed out the hardship of a snall-tine
tradesnen who, as here, purchase the goods from bi g manufac-

turers and sell themin retail. Very often, the manufactur-
ers or whol esalers are not touched, but the small fry are
exposed to prosecution

152

Indeed in Ganeshmal Jashraj v. Govt. of GQjarat and
Anr., [1980] 1 SCR 1114 Bhagwati, J. had occasion to say:

I W W It is commn know edge that these
smal | . tradesmen purchase the food stuff sold
by them from the whol esal ers and  sonetines
even directly fromthe nanufacturers and nore
often than not the adulteration’is nade either
by the whol esalers or by the nmanufacturers.
Odinarily it is not the small retailers who
adulterate the articles of food sold by 'them
Yet it is only the small retailers who are
caught by the food inspectors and the i nvesti -
gative nmachinery of the food departnment does
not for some curious and inexplicable reason
turn its attention to the wholesalers and
manuf actures. The smal| tradesmen who eke out
a precarious existence livingalmst fromhand
to nmouth are sent to jail for selling food
stuff which is often enough not adul terated by
them and t he whol esal ers and manufacturers who
really adulterate the food stuff and fatten
thensel ves on the
msery of others escape the arm of the
law ..... "
[p. 1117]
R The result is that a wong inpres-
sion is being created on the public mind that
the law is being properly enforced, whereas in
fact what is really happening is that it is
only. the small tradesnen who are quite often
not thenselves responsible for adulteration
who are caught and sent to jail while there is
no effective enforcenent of the [|aw against
the real adulterators. This is a failing which
we notice in the inplementation of many of our
laws. It is only the snmaller flies which get
caught in the web of these law while the
bi gger ones escape ..... "
[p.1118]
A The inpl enentati on of the law does
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create an inpression that it is a law neant to
be operative only against the snaller nmen and
that-the rich and the well-to-do are beyond
its reach. Mreover the |law operates very
harshly agai nst the small tradesmen because a
m ni mum sentence is provided and the smal

tradesnen are liable to be sent to jail .....

[p
.1118- 9]
(Enphasi s
Suppl i ed)
153
Krishna Ilyer, J. in Inderjeet v. UP. State,
[1980] 1 SCR 255 said:
LA We are disturbed that it is possible
that smal |- nmen becone the victins of harsh | aw
when there is no executive policy which guides
prosecuti on of offenders ..... "
[ p.
257]
R Even otherwi se, there is a genera
power in the Executive to comute sentences
and such -power can be put into action on a
principl ed basis when snmall nen get caught by
the law. "
[ p.
257]
(Enphasi s
Suppl i ed)

The present case, as Sri- Ganatra rightly pointed out, is one
where bigger offenders who manufactured the supari. and who
distributed them to the retailers have gone scot-free.
Unfortunately, appellant did not, and perhaps could not,
i nvoke the benevolent provisions of Section 19(2) of the
Act. The offence was ten years ago-and the appellate court
had acquitted the appellant. The expression "Fruit-Products"
in the context of what the Del egated | egislative ‘authority
really neant and wanted to convey, was not a nodel of preci-
sion. The degree of precision should be such-that not only
those who read it in good-faith understand but-also that
those who read it in bad faith do not m sunderstand.

Indeed this sonewhat inperfect definition of "Fruit-
Products" in Rule 29(f) has since been anended enunerating
precisely the specific products in which +the food-colours
permtted by Rule 28 could be used | eaving no roomfor the
possibility of any argument of the kind advanced in this
case. This amendnment which canme into force with effect  from
15.11.1984 deleted the expression "Fruit-Products” and in
its place specifically enunerated the itens under Rul e 29(f)
in which the use of permitted coal-tar food-colours was
al | owed.

It is for these reasons that we think we should hold  that
this is a 'fit case in which the appropriate-Governnent
should exercise its executive powers of remi ssion of the
substantive sentence of inprisonment--though not of the
fine--under Section 432 Cr. P.C. or under other |aw appro-
priate to the case. W, therefore, direct that the
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i mposition of the substantive sentence of inprisonment shal

be postponed till appellant’s prayer for rem ssion, which
appel lant shall nmake within a nonth from now before the
appropriate GCovernment or Authority, 1is considered and

di sposed of taking into account the observations made in
this judgment.
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15. Subject to these circunstances,
P.S. S
155

the appeal is disnssed.
Appeal dism ssed.




