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PETI TI ONER
S. B. ADI TYAN

Vs.

RESPONDENT:
S. KANDASWAM AND OTHERS

DATE OF JUDGVENT:
30/ 04/ 1958

BENCH

ACT:

El ection Petition-Corrupt — Practice-Bribery-Acceptance of
gratification, if corrupt Practice of bribery-Representation
of the people Act, 1951 (43 O 1951), ss.82, 90(3) and 123.

HEADNOTE

After the poll the appellant was declared elected to the
Madras Legislative Assenbly. Respondent No. 1 filed an
election petition/ praying that it be 'declared that the
el ection of the appellant was void. Inthe petitionit was
al l eged that two of the candidates at the election accepted
noney paid to themby the appellant and his election agent
to induce themto abandon the contest and they actually
abandoned the contest. These two candi dates were not made
parties to the petition. The appellant  applied to the
El ection Tribunal to dismiss the petition under s. 90(3) O
the Representation of the People Act, 1951, for non-
conpliance with the provisions of s. 82 0of the Act on the
ground that allegations of ‘a corrupt” practice were made
agai nst the two candi dates and Respondent No. 1 had failed
to nake themparties to the petition as required by 's. 82:
Hel d, that the acceptance of gratification is not a corrupt
practice wthin the nmeaning of s. 123(1) O the Act and
consequently it could not be said that allegations of
corrupt practice had been nade against the two candi dates.
There was thus no non-conpliance with the provisions of  s.
82 and the election petition was not liable to be dism ssed
under s. 90(3).

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.130 of 1958.
Appeal by certificate granted by the Madras High /Court
agai nst its judgnent and order dated Novenber 1, 1957, in W
P. Nos. 623 and 624 of 1957.

1958. April 30. May 1. A V. Viswanatha Sastri, 'T. R
Venkatarama Iyer, K R Sharma and K R Choudhri, for —the
appel lant. The petition is liable to be dismssed for non-
joinder of Mithu and Meganathan who were candidates as
defined in s. 79(b) of the Representation of the People Act,
1951. The allegation is that Meganathan accepted a gift of
Rs. 10, 000 and in pursuance t her eof withdrew his
candi dature, and al so that Muthu accepted a gratification of
Rs. 5,000 and in pursuance thereof, he retired from
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the contest. On the |anguage of s. 123(1) of the Act, such
acceptance constitutes a corrupt practice’. The words | by
a candidate or his agent or by any other person’” in the
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section are to be read with the words offer or promse’ and
not with gift’. 1In view of the provisions of the Transfer
of Property Act, a | gift’ is a bilateral Act and it
i ncludes both the giving of the gift and the acceptance of
that gift. Section 99 of the Act shows that a receipt of a
bribe is a corrupt practice. See ss. 82 (b), 98 and 99 of
the Representation of the People Act, 1951. Under s. 99 the
Tri bunal has to record a finding whether a corrupt practice
has been committed with the consent of any candi date. When
a candidate accepts a gift with the object of inducing him
to wthdraw his candidature, he consents to the corrupt
practice of bribery being commtted and such a candidate is
liable to be named under the section. Al ternatively, the
term gratification in s. 123 is very wide and includes the
wi t hdrawal of candi dature by a candidate to i nduce another

candidate to stand at an el ection. Affording of such
gratification anounts to a corrupt practice within s. 123.
Section 82(b) talks of | allegations of any corrupt

practice’ ~ and it, therefore, contenplates any allegation
relating to or concerning, acorrupt practice.

C. K. Daphtary, Solicitor-General of India, A N Sinha
and N. H Hingorani for respondent No. 1. A candidate who
accepts a gift froma returned candi date does not conmt
corrupt practice’ within the meaning of s. 123(1) and
therefore is not necessary party to the &election petition
under s. 82(b) of the Act. The section defines the corrupt
practice of bribery and the words | gift, offer or promse
by a candidate or his agent or by any other person’ clearly
contenpl ates the nmaking of a gift. ~Further, s. 123(1) does
not include the acceptance of -a gift as a corrupt  practice.
This is also apparent from consideration of s. 124(3) of the
Act which was deleted by the anendi ng-Act XXVI1 of 1956.
Section 124(3) nade receipt of gratification by candidate or
i ntendi ng candi date a minor corrupt practice and s. 123 (1)
made bribery by a candidate or hi's agent, a nmjor
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corrupt practice. The anending Act has done away with the
classification of major and mnor corrupt practices. Sone

of the minor corrupt practices have been retained as corrupt
practices and the rest dropped altogether. The anendi ng Act
has dropped the provi sion nmaki ng acceptance and agreenment to
accept a bribe, a corrupt practice with no material change
ins. 123(1) to bring within it these cases. By omtting s.
124(3) from the Act Parlianent, therefore, intended that
acceptance of a bribe was no longer to be treated as a
corrupt practice. Section 99 does not purport to define a
corrupt practice nmentioned in s. 82(b) ; s. 99 read in the
[ight of definition section does not support the appellant.
Cur. adv. vult.

1958. May 20. The Judgnment of the Court was delivered by
SARKAR J.-In the 1957 general elections, nine persons filed
noni nati on papers for election to the Madras Legislative
Assenmbly fromthe Sathankul am constituency all of which were
found on scrutiny to be valid. Anong these persons were the
appel l ant, the respondent Kandaswam and two others called
M R Meganathan and G E. Muthu. Meganathan, Mithu and
three others whomit is not necessary to nane as they are
not concerned with this appeal, did not go to the poll and
dropped out of the election earlier. At the end the
election was actually contested by the appellant, the
respondent Kandaswam and two other candidates wth whom

also this appeal is not concerned. The appellant was
successful at the poll and was on March 6,1957, declared
el ect ed.

On April 15, 1957, the respondent Kandaswam whom we will
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hereafter refer to as the respondent, preferred an election
petition under the provisions of the Representation of the
Peopl e Act, 1951, for a declaration that the election of the

appel l ant was void. The appellant was made the first
respondent to the petition but Meganat han and Mut hu were not
made parties to it at all. Some of the other candidates at

the election were also made parties to the petition but
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it is unnecessary for the purpose of this appeal to refer to
t hem

The petition was referred to an El ection Tribunal for trial
The appellant then nade an application to the Election
Tribunal which was nmarked I. A. No. 1 of 1957 for the
di smissal of the petition under s. 90(3) of the Act. That
section provides that, " The Tribunal shall disnmiss an
el ection petition which does not conply with the provisions
of section 81, section 82 or section 117 ". The appellant’s
case was that “the -petition had not conplied wth the
provi sions of 's. 82, Section 82 states:

" A petitioner shall join as respondents to his petition-
(b) any -other candi date agai nst whom al |l egati ons of any
corrupt practice are made in the petition."

The appel | ant contended that allegations of corrupt practice
were made in the petition agai nst Meganat han and Muthu and
they should, therefore, have been nmde parties to the
petition under s. 82 and as that had not been done, that
section had not been conplied with and so the petition had
to be dismissed under s. 90(3). It is not in dispute that
non-conpliance wth ‘the provisions of s. 82 ‘entails the
di sm ssal of an election petition. The respondent’s answer
to the application was that no allegation of corrupt
practice had been nade in the petition agai nst Meganat han or
Mut hu. The Tribunal accepted the contention of t he
respondent and di sm ssed the applicationof the appellant.
The appellant then noved the Hgh Court at Madras by two
applications, one for the issue of a wit of certiorar
guashi ng the, order of’ the (Tribunal dismssing his
application and the other for the issue of a wit of
prohibition directing the Tribunal not to proceed with the
hearing of the election petition.  The Hi gh Court by its
j udgment dated Novenber 1, 1957, disnissed both the

applications, taking the same view as the Tribunal. Hence
this appeal
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It is not in dispute that Meganath an ~and Mithu  were
candi dat es. A candi date has been defined ins. 79 of the

Act as nmeaning anong others, a person who has ~been duly
nom nated as a candidate at any el ection and both Meganthan
and Mut hu had been so nom nated.

The only question that arises in this appeal is  whether
al l egations of corrupt practice are nade against themin the
election petition. The statenents in- the petition @ which
are said to constitute such allegations are in these terms:

" IV-A.  The returned candi date has conmitted the followng
act,% of bribery-corrupt practices according to section
123(1) of Act 43 of 1951 :-

(2) Sri M R Meganathan was candi date for Sattankul am and
Ti ruchandur Assenbly Constituencies at the election. The
first respondent and his election Agent paid hima gift of
Rs. 10,000 to induce himto withdraw from being a candidate

at the election from Sattankulam Constituency and in
pur suance thereof Sri M R Meganathan withdrew his
candi dat ure at t he el ection from Sat t ankul am

CoONSt i tUBNCY, - . oot
(4) One Sri G E. Miuthu, candidate at the election in this
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Constituency was paid a gratification of Rs. 5,000 by the
first respondent and his Election Agent for the purpose of
making himretire fromcontest and in pursuance thereof he
retired on the contest

Putting it shortly, the allegations in the petition are that
the appellant and his election agent paid Meganathan Rs.
10,000 and Muthu Rs. 5,000 to induce themto drop out of the
el ection and they accordingly abandoned the el ection
cont est . So all that is said here against Meganathan and
Muithu and we are concerned only with allegations against
them is that they accepted money paid to them to induce
them
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to abandon the contest and actually abandoned the contest.
Is an allegation then, that a candi date accepted noney paid
to himto induce himto drop out of the election test and
actually so dropped out, an allegation of corrupt practice
agai nst- such a candidate ? The Hi gh Court field that it was
not and ‘that” only the giving of-a bribe was a corrupt
practice ' and not an acceptance of it. W are in agreenent
with this view

T

he Act contenpl ates various kinds of corrupt practices and
defines themin s. '123. ~ W are concerned with the corrupt
practice of bribery which is the corrupt practice alleged in
the petition. Bribery again is of several  varieties. We
are concerned with a gift to a candidate for i nducing himto
abandon his candidature. This formof the corrupt practice
of bribery is thus defined in the Act:

"Section 123-The follow ng shall be deenmed'to be corrupt
practices for the purposes of this Act:

(1) Bribery, that is to say, any gift, offer or promse by a
candidate or his agent or by any other  person, of any
gratification to any person whonsoever, wth the object
directly or indirectly of inducing

(a) a person to stand or not to stand as, or to wthdraw
from being, a candidate, or toretire fromcontest, at an
el ection;

Expl anation.-For the purposes of this clause the term

gratification " is not restricted to pecuni ary
gratifications or gratifications estinmable in nmoney and it
includes all fornms of entertainment and all forns of

enpl oyment for reward; but it does not include the paynent
of any expenses bona fide incurred at, or for he purpose of,
any election and duly entered in the account of election
expenses referred to in section 78."

is an acceptance of a bribe, by which word we nean a gift
made with the intention specified, a corrupt practice within
this definition ? W do not think it is. What” 'this
definition nakes the corrupt practice of bribery is/ a "
gift, offer or prom se by a candidate or his agent “or by any
other person, of any gratification" nade with the  'object
mentioned. The words " gift,
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of fer or prom se by a candidate or his agent or by any other
person " clearly showthat what is contenplated is the
making of a gift. These words are wholly inappropriate to
describe the acceptance of a gift. The words " with the
object, directly or indirectly, of inducing" also indicate
that only the naking of a gift is contenplated, for the
object is of the person making the gift, and clearly not of
the person accepting it. M. Sastri who appeared for the
appel l ant contended that the words " by a candidate or his
agent or by any other person " are not to be read with the
word " gift " but only with the words " offer or prom se




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

It seens to us that this is an inpossible reading of the
section as it is framed. Even on this reading, the section
would still contenplate a gift " to any person and
therefore only the giving and not an acceptance, of it.

That s. 123(1) does not contenplate the acceptance of a gift
to be a corrupt practice is also apparent from a
consideration of s. 124 of the Act which was deleted by an
anmendnment made by Act XXVI| of 1956. Under el. (3) of that
section the receipt of or an agreenent to receive a gift
with substantially the sane object as nentioned in s. 123
was a corrupt practice. As l|legislative provisions are not
duplicated, such a receipt of or an agreement to receive a
gratification was clearly not a corrupt practice within s.
123(1) as it stood before the amendnent. The anending Act
has dropped the provision naki ng acceptance and an agr eenent
to accept a bribe, a corrupt practice but has made no change
ins. 123(1) to bring within it these cases. Section 123(1)
cannot therefore be read as including within the definition
of a bribe contained in it an acceptance of it. By omtting
s. 124(3) fromthe Act therefore the legislature intended
that acceptance of a bribe was no |onger to be treated as a
corrupt practice. In~viewof this clear indication of
intention, it would be idle to enquire why the |egislature
thought fit to exclude the acceptance of a bribe from the
definition of corrupt practice. If  the omssion is
accidental, then it is for the legislature to take the
necessary action in that behalf. W cannot allow any
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consi deration of the reason for the om ssion to affect the
pl ai n meani ng of the language used in s. 123(1).

M. Sastri then contended that in view of the provisions of
the Transfer of Property Act, there can be no gift " w thout
an acceptance of it by the donee, and therefore whenever a
gift is mentioned both the giving and the acceptance of the
thing given are necessarily simultaneously contenplated. He
said that, it followed fromthis that the corrupt practice
of bribery by a gift nentioned in s. 123(1) included the
acceptance of the gift. It is true that a gift contenplates
both a giving and an acceptance; but these are none the |ess
different acts and it is open to the legislature to attach
certain consequences to one of themonly. It was therefore
open to the legislature in enacting s. 123(1) to provide
that the making, that is to say, the giving of a gift  al one

shoul d be a corrupt practice. This is what it has done: it
has not made the receipt of a gift a corrupt practice. It
has deliberately omtted the acceptance of a gift from
corrupt practices described in the Act. Though a qift
cannot be mad(,, wthout an acceptance of it, such

acceptance has not been made a corrupt practice.

M. Sastri also contended that s. 99 of the Act showed that
the receipt of a bribe was a corrupt practice. Section 98
states that at the conclusion of the trial of an election
petition the Tribunal shall make one or other of the ' orders
therein mentioned. Then conmes s. 99 which states that in
certain circunstances besides these orders, certain other
orders have also to be made by the Tribunal. The nmateria
portion of this section is in these terns:

"S. 99-(1) At the time of making an order under section 98
the Tribunal shall also make an order-

(a) Were any charge is nade in the petition of any corrupt
practice having been conmtted at the el ection, recording-
(i) a finding whether any corrupt practice has or has not
been proved to have been commtted by, or with the consent
of, any candidate or his agent at the election, and the
nature of that corrupt practice; and
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(ii) the names of all persons, if any, who have been proved
at the trial to have been guilty of any corrupt practice and
the ture of that practice;and.

M. Sastri contended that under this section the Tribuna

has to record a finding whether a corrupt practice has been
conmtted wth the consent of any candidate. He said that
when a candi date accepts a gift nade to himwith the object
of inducing himto wi thdraw his candi dature, he consents to
the corrupt practice of bribery being coomitted and such a
candidate is liable to be naned under the section. He added
that in order that such a candi date can be Bo named a charge
of the corrupt practice has to be made against him in the
el ection petition. The result, therefore, according to M.
Sastri, 1is that a candidate who consents to a bribe being
paid to him to w thdrawhis candidature is guilty of a
corrupt practice and therefore an allegation of such a
corrupt” practice can be nade in the petition if it is
intended 'to ~have himnamed under.s. 99 and once such an
allegation is nmmde in thepetition, s. 82(b) would be
attracted and the candi date has to be nade a party to the
petition. He says such allegations were nmade against
Meganat han and Mt hu.

This contention seenms to us to be <clearly fallacious.
Section 99 does not purport to define a corrupt practice.
The definition of corrupt practice occurs in s. 123 and the
corrupt practice nmentioned ins. 99 has to be a corrupt
practice as so defined. A corrupt practice conmitted wth
the consent of a candidate is not in itself a new kind of
corrupt practice. Wen s. 99 talks of a corrupt practice
having been commtted with the consent of a candidate it
neans a corrupt practice as defined in's. 123 having been
conmitted and a candidate having consented to its
conmi ssion. The consent by a candidate to the conmi ssion of
a corrupt practice by sone one else whatever its con-
sequences under the Act may be, is not itself a  corrupt
practice. Therefore, to say that (a candi date consented to a
corrupt practice being commtted by accepting a gift nade to
himto induce himto w thdraw his
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candi dature, is not to say that he hinself comitted a
corrupt practice. Such a statenent in an election petition
is not an allegation of corrupt practice against the
consenting candidate. Hence s. 82(b) does not require that
he should be nade a party to the petition. ~W wish to make
it clear that we are not to be understood as holding that a
candi date accepting a gift made to himto induce him to
wi thdraw his candidature is one who consents to a corrupt
practice being conmtted. W do not think it necessary to
say anything on that question in this case.

M. Sastri then said that the termgratification in s. 123
was very wde and would include the wthdrawal 'of his
candi dature by a candidate to induce another candidate to
stand at an election. He contended that the affording of
such a gratification would anbunt to a corrupt practice
within s. 123. He submitted that such corrupt practices had
been alleged in the petition agai nst Meganathan and Muthu
and they should therefore have been nade parties to the
petition under s. 82(b). W are wholly unable to agree that
the withdrawal of his candidature by a candidate to induce
anot her candidate to stand at an election would be
gratification within s. 123. But assune it is so. That
does not help the appellant at all. Here, there is no
allegation in the petition that Meganathan and Muithu with-
drew their candidature in order to induce the appellant to
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stand at the election, so there is no allegation in the
petition of corrupt practices having been conmmitted by them
by so withdrawing their candidature. 1t was therefore not
necessary to nake Meganathan and Mithu parties to the
petition under s. 82(b).

Lastly, M. Sastri contended that s. 82(b) talked of

all egations of any corrupt practice " and it therefore
contenplated any allegation relating to or concerning, a
corrupt practice. He said that the election petition

cont ai ned al | egati ons agai nst Meganat han and Muthu, relating
to a corrupt practice inasnuch as it stated that they
accepted the gratifications paid to themto wthdraw their
candi dature and actual ly wi t hdrew
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such candidature. Hence, he said, s. 82(b) required that
they shoul d have been nmade parties to the petition. W are
of opinion that -when s. 82(b) talks of allegations of
corrupt” practice against a candidate it neans allegations
t hat a /candidate has comitted a cor rupt practice
Al |l egations can hardly be said to be agai nst " one unless
they impute some default to him~ So-allegations of corrupt
practice against a candidate rmust nmean that the candidate
was quilty of corrupt practice. W are also unable to
appreciate how an-allegation that a candidate accepted a
gratification paid/'to himto withdraw his candidature is al
allegation relating to a corrupt practice. - The acceptance
of the gratification does not relate to any cor rupt
practice, for we have earlier shown that  the corrupt
practice consists in the giving of the gift and

riot in the acceptance of it.

In the result this appeal fails and it is dismssed wth
cost s.

Appeal dism ssed




