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PETI TI ONER
HECKETT ENG NEERI NG CO.

Vs.

RESPONDENT:
WORKMEN

DATE OF JUDGVENT11/10/1977

BENCH
SINGH, JASWANT
BENCH
SI NGH, JASWANT
UNTWALI A, N. L.

Cl TATI ON:
1977 AIR 2257 1978 SCR (1) 693
1977 SCC' (4) 377

ACT:

Industrial Disputes ~Act, 1947-Section 10-Ceneral C auses
Act, 1897-Section 16-D sm ssal by a person |lower than the
appoi nting authority-Standi ng Orders-Construction of.

HEADNOTE

The respondent workman was appointed a pernanent driver by
the appellant enployer.  The respondent while ~driving the
truck of the appellant-conpany net with an _accident. The
appel lant called upon the respondent to  show cause why
di sciplinary action should not be taken against himfor the
foll owi ng acts of m sconduct

(1) Due to rash and negligent driving of the truck, it was
involved in a serious accident.

(2) The respondent picked up 4 unauthorised passengers to
travel in the truck

(3) The respondent allowed one  of t he unaut hori sed
passengers to drive the truck

(4) Respondent suppressed true facts in his report  of
accident submtted to the appellant and gave a false
statenment.

The respondent submitted his explanation which was found to
be unsatisfactory. Thereafter the donmestic enquiry was
hel d. In the domestic enquiry it was found that all the 4
charges were established agai nst the workman. On receipt of
report of the domestic enquiry the Plant Manager passed an
order ,dismissing the respondent. After the conciliation
failed the CGovernnment of West Bengal referred the  question
"whet her the dismissal was justified ?", under s. 10 of the
Industrial Disputes Act. The Tribunal on consideration of
the , evidence cane to the conclusion that the appellant had
been able to establish charges No. 2 and 3. The Tri bunal,
however, set aside the order of dismssal ,on the ground
that it had not been passed by the authorised person
observing that the appointnment order of the respondent
showed that the General Manager was the appoi nti ng
authority and that it was signed by the Plant Manager acting
,on behal f of the General Manager

Al'l owi ng the appeal by special |eave,

HELD : (1) The finding of the Tribunal that the Plant
Manager of the ,Conpany had no authority to pass the
i mpugned order cannot be sustai ned. Under the standing
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orders appointnent of permanent worknen could have been
"Made by the Plant Manager, it was the Plant Manager who

actually passed the appointnent order. Although, in the
printed appointment order where General Manager is nentioned
the word ’'CGeneral’ was not deleted, a glance at the

appoi nt nent order shows that the Plant Manager did not sign
on behalf of the General Manager. There is nothing on the
record to indicate that on the relevant date the Genera
Manager of the conpany was away on | eave or was ot herwi se
absent and the Plant Manager was deputed to officiate or act
for or ,on behalf of the General Manager. The Pl ant Manager
has categorically affirned thathe has been holding the
office of the Plant Manager for 10 years. [697 F-H, 698 A-B]
(2) The standing order 32 which is declaratory of the over-
all power of the conpany does not put any fetter on the
power of the Plant Manager to dismiss the workman whose
appoi nt nent nade by himif he is guilty of a m sconduct.
[699 A-B]

(3)Wiet her or not section 16 of the General C auses Act
1897, in ternms appliesto standing order No. 32 of the
conpany which-is certified under 's. 5(3) of thelndustria
Empl oynment Standing Orders Act 1946 is a nmoot point but the

general doctrine wunderlying the said sec. 16 can well be
made applicabl e
694

to a ease of the present nature, for the power to termnate
service is necessary adjunct of the power of -appointnment and
is exercised as an incident to or consequence of that power.
In the present case appointment was nade by the Plant
Manager and the power of appointnent inplies and carries
with it the power of dismissal. The, order of dismssa
does not suffer fromany infirmty. [699 D -(Q

Lekhraj Satrandas Lalvani v Deputy -~ Custodi an-cum Managi ng
Oficer & Os. [1968] 1 SCR 120 and Kutoor Vengayi
Ravar appan Nayanar v. Kutoor, Vengyil Madhavi Amaa & Os.
[1949] FCR 667, relied on.

Hi ndustan Brown Boveri Ltd. v. Their Worknmen & Anr. [1968]
(1) LLJ 571 distinguished.

[The court left open to the workman, if so advised, to
approach the conpany for substitution of the order of
di scharge with benefits of past service for the inpugned
order of dism ssal.]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal  No. 1346 of
1977.

Appeal by Special Leave fromthe Award dated 26-3-77 of the
9th Industrial Tribunal, West Bengal, Durgapur in Case No.
X-39 published wunder the Notification No. 1624-1. R
|.R /1DL-84/77 dated the 29th April 1977.

Lal Narain Sinha, D. P. Ghosh and Sukumar Ghose for the
appel | ant .

P. K Chatterjee and Rathin Das for the respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J. This appeal by special leave is directed
against art award dated March 26, 1977 of the N nth
I ndustrial Tribunal, Durgapur, made in case No. X-39/75 and
published vide Notification No. 1624-1.R, dated April 29,
1977 issued by the Labour Departnent of the Governnent of
West Bengal

The appellant, Ms Heckett Engineering Conpany (I'ndia
Branch) Burnpur (West Bengal) (hereinafter referred to as
"the Conpany’) is, a division or branch in India of M s
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Har sco, Cor por ati on, a limted liability conpany
incorporated and registered in US. A It carries on the
busi ness of recovery of iron and steel scrap fromslags at
its plant located within the Steel works of the Indian Iron
and Steel Conpany Linited, Burnpur. The workmen enpl oyed by
the conpany are represented by Heckett Engi neering Conpany
(I'ndia Br anch) Enpl oyees’ Uni on, Pur anhut , Bunpur
(hereinafter referred to as the Union’) which is recognised
by the Conpany.

It appears that Mhar Mjhi (hereinafter referred to as
"the, workman’) who was enpl oyed as a permanent driver by
the Conpany was deputed on Cctober 9, 1974, to carry sone
materials in Fargo Truck No. NGGH 6891 fromits Bunpur plant
to its Janshedpur plant and to bring certain other materials
from Janshedpur plant to Burnpur plant in the same, truck

One Shankar Kumar Gupta, an enpl oyee of a contractor working
for the Conpany, was asked by the Conpany to acconmpany the
wor kman on the aforesaid m ssion as a

695

hel per. After loading the truck with the nmaterials which
had to be brought over from Janshedpur plant of the Conpany,
the workman acconpani ed by Shankar Kumar Gupta set off for
Burnpur on Cctober 12, 1974. \Wile the truck was thus on
its way back to Burnpur, the workman stopped the truck near
a tyre repairing shopat Chandil to have a punctured tube
repaired. Wil e | eaving the said shop, the worknman picked
up four strangers in the truck in contravention of a
circular of the Conpany forbidding the carriage of any
unaut hori sed person in any of its vehicles and resuned his
backward journey to Burnpur. At about 7.00P.M . when the
aforesaid truck driven by the workman was going down a
slope, it dashed violently against a wall of a culvert at a
pl ace about two to-three kilometres from Chandil check post
within the jurisdiction of Nimdih police station resulting
in extensive damage to the truck: Instead of reporting the
matter to the police, the workman went to the residence of
M. Bhattacharya, Chief Accountant of the Conpany’s plant at
Janmshedpur, and told himthat < the differential of the
aforesaid truck in which he was carrying nmagnet ~ and’ ot her
materi al bel onging to the Conpany and whi ch was being driven
by hi m broke down on the road at about 7.00 P.M a few niles
after Chandil due to overl oadi ng whereupon M. Bhattacharya
advi sed the workman to go and see the Works Manager of the
plant at Janshedpur. The worknan did not pay any heed to
this advice and | eft for Burnpur where he verbally infornmed
M. V. K Balan, the Plant Manager of the Company at about
6.00 P.M on Cctober 13. 1974, that the aforesaid truck
whi ch was | oaded beyond its carrying capacity had met wth
an accident at a place two niles before Chandil Check / Post
i n consequence of his losing control thereof due to failure
of the brakes because of which the truck dashed against a

wal |l of a culvert. The Plant Manager directed the ‘workman
to submit a report of the accident in witing at, the
of fice. Accordingly, the workman made the report Exhibit

'S (PH) on the following norning after getting the sane
witten by an office assistant naned B. K. QGuhat hakur at a.
Thereupon the Plant Manager acconpanied by the workman
visited the place of accident for verification of the
i nci dent and assessment of the damage. On Cctober 17, 1974,
the Plant Manager vide his comunication No. HB/CS/23/1974
called upon the workman to show cause why disciplinary
action should not be taken against himfor the follow ng
acts of msconduct which fall within the purview of sub-
clauses (0), (m and (v) of Cause 31 (11) of the Standing
Orders of the Conpany which are certified under section 5(3)
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of the Industrial Enploynent Standing Orders Act, 1946 and
as held in- Agra Electric Supply Co. Ltd. v. Sri Alladin and
Os.(1) bind the Conmpany as well as all its enpl oyees :-
"1. Due to rash and negligent driving of Fargo
Truck No. WGH 6891 (PT-518-D) on 12th Cctober,
1974 on your way back to Burnpur, the truck
was involved in a serious accident.
2. You have picked up from Chandil four
unaut hori sed passengers to travel into the
sai d truck.
(1) [1970] 1 S.C. R 808.

696
3. You have also allowed one of t he
unaut hori sed  passenger to drive the sai d
truck.
4. You have suppressed the true facts in

your.~ report submitted on 14th Cctober, 1974

and given a false statement regarding the

acci dent."
Not ’'sati'sfied with the explanation tendered by the workman,
the Plant Manager deputed M. M M Das, the then Persona
Oficer of the Conpany, to hold a donestic inquiry into the
above nentioned charges. Accordingly, M. Das conducted a
regular inquiry and found all the charges to have been
establ i shed against the workman. On the receipt of the
report submitted by M. Das, the Plant Manager passed an
order on Novenber 6/7, 1974 disnissing the  workman. On,
being apprised of the order of his disnissal, the worknan
approached the Union which raised an industrial dispute
whereupon the matter was referred for settlement to the
Conci liation Oficer, Asansol . As t he conciliation
proceedi ngs proved abortive, the Governnent of Wst Benga
referred the followi ng issues under section 10 read wth
section, 2-A of the Industrial D sputes Act, 1947, to the
Ni nth I ndustrial Tribunal, Durgapur for adjudication.
"1. Wiether dismssal of Shri Mhir Mjhi, driver, is
justified?,
2. Wiat relief, if any, is he entitled to?"
On a consideration of the material adduced before it, the
Tribunal while finding that the Conpany had been able to
establish charges Nos.. 2 and 3 against the workman held
that the aforesaid order of dismssal could not be upheld as
it was not nmade by an authorised person. relevant portion of
the order of the Tribunal is extracted bel ow ready reference

"Ext. 1 is the appointnment card. It shows
that Shri Bal an signed the appointnent card on
behal f of the General Manager. It goes to

show. that the General Manager was the
appointing authority and M. Bal an only  acted
on his behalf. Therefore, it cannot be said

that M. Balan was the“appointing authority.

Be that as it may, let nme see whether | under
the Standing Oders Shri V. Balan, the 'Plant
Manager was conpetent to dismiss an enployee
Ext. O is the copy of the Standing O ders.
Para 32 of the Standing Orders contains the
provision regarding the disciplinary action.
This para enjoins that the Manager nay appoi nt

an officer to hold the enquiry. It does not
expressly set out as to who is to pass an
order of dismssal. But inthis para it has

been enjoined that the conpany nmay, however,
at his discretion award the other puni shnent
ment i oned in this para in lieu of
dismissal...... Under clause 4(b) of t he
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Standi ng Orders, a Manager includes the Plant
Manager. But it does not include or nean the
conpany because the definition of the conpany
is given in clause 4(a) of the Standing
Orders. The definition of
697
the conmpany does not include either the
General Manager or the Plant Manager, who has
di smissed the workman in question. There is
not (sic) scrap of paper to show that M.
Bal an was aut horised by the conmpany to pass an
order of dismissal. On the other hand, in
para 32 of the Standing Oders it has been
clearly laid down that the conpany only has
that right. 1 .am therefore, of opinion that
the order of dismssal was not passed by a
person authorised by the Standing Orders.
Consequently the order of dism ssal cannot be
uphel d and the workman is entitled to
rei-nstatement.”
Aggri eved by this order, the Conpany has come up in appea
to this Court as stated above:.
Appearing on behalf of the appellant, M. Lal narayan Sinha
has urged that the I'ndustrial Tribunal has erred in holding
that charges Nos. /1 and 4 had not been brought hone to the
wor kman. He has further urged that the appointnment of the
wor kman havi ng been nade by M. V. K. -Bal an, 't he Manager of
the Conpany’'s plant at Burnpur, the latter was fully
conpetent to dismss the forner and that the Industria
Tri bunal was not right in holding that the inmpugned order of
di sm ssal ,was passed by an unaut hori sed person
M. Chatterji has, on the other hand, submitted that the
findings of fact arrived at by the Industrial Tribunal in
respect of charges Nos. 2 and 3 are wholly unjustified. He
has further contended that the order of appointnent of the
wor kman having been made by the General Mnager, the
di smissal in question could not be effected by an authority
other than the General Manager. M. Chatterji has lastly
submitted that the misconduct attributed to workman di'd not
warrant the major penalty of disnissal
W have gone through the entire record and have given our
earnest consideration to the subm ssion nade by |earned
counsel for the parties. Wile we are of the view that
there is no warrant for interfering with the findings  of
fact arrived at by the Tribunal wth regard to t he
establ i shment or otherw se of any of the charges against the
wor kman whi ch are based upon the evidence on the record, we
think that the other finding arrived at by it viz. that M.
V. K Balan, Plant Manager of the Conmpany, had no authority
to pass the inpugned order of dismissal cannot be sustained.
It would, in this connection, be profitable to find out in
the first instance as to who would nake the permanent
appoi ntnent of the workman. A plain reading of- <clause 5
(b) read with clause 7(d) of the Standing Orders shows  that
it was the Plant Manager of the Conpany who was conpetent to
nmake t he appoi ntnment of the workman. That it was M. V. K
Bal an who, actually made the appoi ntnent in question cannot
also admit of any doubt. This is crystal clear from the
appoi nt nent card, Exhibit 1(MH) which is signed both by M.
V. K Balan as well as the workman.
Let us now see whether M. V. K Balan, Plant Manager, acted
for or on behalf of General Manager of the Conpany in naking
or signing the appointnent card of the workman. A gl ance at
the appointnent card, Exhibit 1 (MH) is enough to show that
M. V. K Balan did not
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698
sign the said card for or on behalf of the General Manager
It is true that the prefix "GCGeneral" before the word
"Manager" on the printed card on which M. V. K Balan put
hi s signatures does no appear to have been struck off at the
time of the issue of the card but that by itself 1is not
enough to show that the appointment was nade by M. V. 'K
Bal an acting for or on behalf of the General Manager of the
Conpany. There is nothing on the, record to indicate that
on the rel evant date, the General Manager of the Conpany was
away on |eave or was otherw se absent and M. V. K  Balan
had been deputed to officiate or act for or on behalf of the
General Manager. On the contrary, in the course of his
statement as O P. witness, M. V. K Balan has categorically
affirmed that he has been holding the office of the Plant
Manager of the Conpany for the last ten years. Thus neither
the Standing Oders nor the appointnent card nor the
statenment = of M. V. K Balan nor any other material on the
record supports the observation of the Industrial Tribuna
that "the General Manager was the appointing authority and
M. V. K -Balan only acted on his behalf.
The submi ssi on made on behal f “of the workman that in signing
his appointment card, M<: V. K Balan acted for and on
behal f of the General Manager cannot be accepted for another
reason al so. If/ M. Balan was conpetent to nmke the
appoi ntnent of the workman as we have, by reference to the
Standing Orders, shown that be was, there could be no
guestion of his acting for or on behalf of the General Mana-
ger in signing the  appointnent card. The contention
advanced in this respect on behalf of the workman is,
therefore, repelled.
Having settled that M. V. K Balan, who was the Plant
Manager on the relevant date was conpetent to nmake the
appoi ntnent of the workman and it was he who actually rmade
the crucial appointnent in that capacity, |let us now advert
to the question whether M. Balan was conpetent to pass the
i mpugned order of disn ssal
M. Chatterji has, by reference to Standing Order No. 32 of
the aforesaid Standing Orders, stressed that it was only the
Conpany whi ch was conpetent to  pass the order of
di smssal of the workman. The relevant portion of the
Standi ng Order on which reliance is place runs thus : -

" 32....... A workman shall be liable to

be sunmmarily dism ssed without notice or pay

or wages in lieu of notice if he is found

guilty of any misconduct amounting to ngjor

nm sdeneanor . A wor knman di sm ssed f or

m sconduct will not be entitled to any . past

benefits or privileges of service provided by

the Conmpany. The Conpany nay however at its

di scretion give the workman concerned the

foll owi ng punishments in |lieu of dismssa

(i) Di schar ge from Service with past

benefits of service.

(ii) Suspension wthout pay not exceeding

fifteen days.

(iii)Censure or warning.

(iv) Wthholding increnent for one year

(v) Fi ne. "
699

The Standing Order extracted above is not helpful to the.

wor kman. It does not put any fetter on the power of the
Pl ant Manager to dism ss a worknan whose appoi ntnment is made
by himif he is guilty of a msconduct. It only confers, in
our opinion, an overall power on the Conpany to substitute
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the penalty of discharge fromservice with past benefits of
service or any other lighter penalty specified therein for
the penalty of dism ssal awarded to a worknman and can by no
nmeans be interpreted to inply that the penalty of dismssa
can be inflicted only by the Conmpany and not by the Pl ant
Manager. It is a well settled rule of constructionthat

the language of a provisionor a rule should not be
construed ina manner which would do violence to the
phraseol ogy used therein. It is rather strange that the
Industrial Tribunal has despite its observation that the
above quoted Standing Order does not expressly set out as to
who is to pass an order of dismssal held that the inpugned
order was not passed by a person authorised by the Standing
Orders. It nmay also be nentioned at this stage that appear-
ing as a wtness for-the Conmpany, M. V. K Balan has
unequi vocal |y stated that he was entitled to pass the order
of dism ssal against the concerned workman under t he
Standing O ders and that he did not need any del egation of
powers for passing such order. W may also in this
connection ~recall the provisions of section 16 of the
General Clauses Act, 1897, Wether or not the ’'section in
terns applies to the aforesaid Standing Oders of the
Conpany which are certified under section 5(3) of the
I ndustrial Enmployment Standing Order Act, 1946 may be a npot
poi nt but the general doctrine underlying the section can
wel | be nade applicable to a case of the present nature for
it is nowfirmy established that the power to terminate
service is a necessary adjunct of the power of appointnent
and is exercised as an incident to or consequence of that
power (See Lekhr aj Sat randas Lal vani V. Deput y
Cust odi an- cum Managi ng O ficer & Ors. (1) and Kutoor Vengayi
Rayar appan Nayanar v. Kutoor Vengayil Madhavi Amma. & Os
(2). In Kutoor Vengayil Rayarappan Nayanar V. Kut oor
Vengayil Valia Madhavi Amma & Ors. (supra) Mahajan, J. (as
he then was) speaking for the Federal Court approved the
statenment of Wodroffe On Receivers, Fourth Edition, that
the power to termnate flows naturally and as a necessary
sequence fromthe power to create. |In other words, it 'is a
necessary adjunct of the power of appointnent and is
exercised as an incident to, or consequence of that  power;
the authority to call such officer into being necessarily
inmplies the authority to term nate his functions.

As in the instant case, the appoi ntnent of the workman was
nmade by M. V. K Balan as a Plant Manager and not for or on
behal f of the GCeneral Manager and as the  power of
appointnent inplies and carries wth it the power of
di smssal, we are of the opinion that the order of disnissa
did not suffer fromthe infirmty of want of conpetence or
of authority to pass the order

The decision of this Court in H ndustan Brown Boveri  Ltd. v.
Their Worknmen & Anr.(3) relied upon by M. Chatterji in
support of

(1) [1966] 1 S.C.R 120.

(2) [1949] F.C.R 667.

(3) [21968] 1 L.L.J. 571

8-951SCl /77
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his contention that the Plant Manager was not conpetent to
pass t he i mpugned order of di sm ssal is clearly
di sti ngui shabl e. In that case, despite the issue raised

before the Labour Court as to whether the demotion of one
wor kman and the termination of service of the other was in
order, the Conpany did not at the proper stage inform or
contend before the Labour Court that the Wrks Manager was
enpowered to recruit and dismss the workman by virtue of
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the power of attorney executed in his favour by the Conpany.
The judgrment in that case al so does not show that the Wrks
Manager was conpetent to appoint the workman wunder the
standi ng orders of the Conpany.

In conclusion, we wuld like to nmake it <clear that as
charges Nos. 2 and 3 have been held by the Industria
Tribunal to have been established against the worknman and
they constitute major nmnisdeneanours falling within the
purview of sub-clauses (a), and (n) of «clause (ii) of
Standi ng Order 31 of the aforesaid Standing Oders, we think
that the order of dismssal could have been passed by the
puni shing authority which in this case, as already stated,
was the Plant Manager. We may al so observe that it is not
open to us to substitute the order of discharge wth
benefits of past service for the inpugned order of
di smi ssal . The workman may, if so advised, approach the
Conpany in this behal f.

For the foregoi ng reasons, we allow the appeal and set aside
the aforesaid award of the Nnth Industrial Tribunal
However, " in view of the order of this Court dated June 1
1977, the appellant shall pay the costs of the appeal to the
respondents.

P.H P. Appeal all owed. .
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