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S.B. SINHA, J :

Hi ndustan Petrol eum Corporation Linited was a tenant in the
prem ses in question wherefor an-agreement of tenancy was entered into by
and between the father of the First Respondent and Caltex (India) Limted
for a period of ten years from 15.12.1965. On or about 24.12.1974, anot her
deed of | ease was executed by the nother of the Respondent No. 1 in favour
of Caltex (India) Linmted for a period of five years expiring on 31.7.1979.
On or about 30.12.1976, the Caltex (Acquisition of Shares of Caltex Ol
Refining (India) Limted and of the Undertakings in India of Caltex (India)
Limted) Ordinance, 1976 (which was repleal ed and replaced by the Caltex
(Acqui sition of Shares of Caltex Gl Refining (India) Limted and of the
Undertakings in India of Caltex (India) Limted) Act, 1977) was
promul gat ed whereby and whereunder  right, title and interest of Caltex
(I'ndia) Ltd. in relation to its undertakings in India stood transferred to and
vested in the Central Governnent. The Central CGovernment, however, in
exercise of its power conferred upon it under Section 9 of the said Act
directed that the said undertakings shall, instead of continuing to vest in the
Central CGovernnent, vest in Caltex G| Refining (India) Ltd., a Govt.
conpany with effect from 30.12.1976. Caltex Ol Refining (India) Ltd. was
| ater on anal gamated with the Appellant hereinin terms of Sub-section 3 of
Section 7 of the said Act. The Appellant herein, thus, was at the liberty to
renew the period of |ease for a period of further five years with effect from
1.8.1979 on the sanme terns and conditions as contained in the deed of |ease
dated 24.12.1974. The Appellant herein exercised its option of renew ng
the lease with effect from24.4.1979. On the expiry of the said period, an
eviction proceeding was initiated by the First Respondent agai nst the
Appel lant by filing a suit which was marked as O S. No. 737 of 1985. The
said suit for eviction was decreed. An appeal preferred thereagai nst was
di sm ssed. The Regional Manager of the Appellant herein thereafter sent a
requisition to the Special Deputy Collector for acquisition of the |land for the
pur pose of continuing the business wherefor a notification was published on
15.10.1985. However, the said notification |apsed. On or about 3.6.1989, a
fresh notification was issued under Section 4(1) of the Land Acquisition Act
(for short "the Act"). The First Respondent filed a detailed objection on 20th
July, 1989 contending that there existed no public purpose for acquisition of
the said land and in any event, other suitable |lands are avail able therefor.
Upon gi ving an opportunity of hearing to the Respondents, the Collector is
said to have conducted an enquiry and submitted his Report to the
Covernment on or about 28.8.1989. A declaration thereafter was issued
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under Section 6 of the Act on 25.9.1989. Questioning the said notification
the First Respondent herein filed a wit petition in the High Court which was
marked as WP. No. 16012 of 1989. Although, the Deputy Col |l ector and the
Appellant filed their counter affidavits in the said proceedi ngs, no counter
affidavit was filed by the State of Andhra Pradesh.

A learned Single Judge of the Hi gh Court allowed the said wit
petition. An appeal thereagainst was filed before this Court narked as G vi
Appeal No. 910 of 1998 and by an order dated 19.8.1998 the judgnent of
the H gh Court was set aside and the natter was remtted to the H gh Court
on the ground that several other contentious issues have been raised. The
parties were, however, granted liberty to file additional pleadings. Pursuant
to or in furtherance of such liberty, the First Respondent herein raised
addi tional grounds by filing a M scellaneous Application which was narked
as WPMP No. 27633 of 2003 contending inter alia therein that there had
been a total non-application of mnd on the part of the State Governnent
both before issuing the notification under Section 4(1) and the declaration
under Section 6 of the Act. A counter-affidavit was filed by Respondent
Nos. 2 and 3 affirned by one Shri B. Venkatai ah, Special Deputy Collector,
Land Acquisition (General) both for hinmself as also the State in the said
M scel | aneous Appl i cation

It is not in dispute that the H gh Court upon satisfying itself directed
the State to produce the records relating to the case. An affidavit affirmed
by one Shri K V. Rao was filed on 7th Novenber, 2003 stating that the
records were not readily traceable in view of shifting of Industries and
Conmer ce Departnent within the premi ses of the Secretariat Buildings
twice in four years. ' An apol ogy was al so tendered for non-production of
records. By reason of the inpugned judgnent, the wit petition has been
all oned. The Appel | ant bei ng aggri eved thereby are before us. W nmay,
however, notice that the Appellant herein had prayed for twelve weeks of
time to vacate the prem ses which was granted by an order dated 19th
Decenber, 2003.

M. K. Ramamporthy, learned senior counsel appearing on behal f of
the Appellant and M. Anoop G Chaudhari, |earned senior counse
appearing on behalf of the State inter alia raised the follow ng contentions:

(i) Having regard to the scheme of the Act if a public purpose is
establ i shed, the declarati on nmade woul d be conclusive in terms of

Section 6(3) of the Act in respect of both the need and the public

pur pose.

(ii) In view of the provision contained in Section 3(f)(iv) of the Act, the
Respondents could not contend that the purpose for whichthe

notification under Section 4(1) of the Act was issued, was not public

pur pose.

(iii) Once the owner of the |and has been given- an opportunity to file his
obj ections which were considered by the Collector; and if the

recomendati on nmade by himis accepted by the Governnent, the

owner is not entitled to be afforded any further opportunity of hearing.

(iv) It is not open to the owner of the land to challenge the proceedi ngs on
the ground that the CGovernment has not assgined reasons for rejecting

the objection.

(v) On the facts and circunstances of this case when the acquisition
proceedi ngs have been done in accordance with |aw, the submn ssion

on behal f of the Respondents that the same has been exercised for a

col our abl e exercise of power is not tenable in |aw

(vi) Even if the acquisition has the effect of nullifying a decree passed by
a civil court, the same would not be a ground for quashing the

acqui sition proceedi ngs.

Dr. Raj eev Dhavan, |earned senior counsel appearing on behalf of the
Fi rst Respondent would, on the other hand, submt:

(i) Al though the Act is an inperial legislation, it has essentially three
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broad conponents:

(a) The acquisition for a public purpose.
(b) Paynment of conpensation
(c) By taking appropriate due process both while deternining

suitability for the public purpose and other acquisitory and
conpensat ory aspects.

(ii) The purpose although may a public purpose within the neani ng of
Section 3(2)(f) of the Act and a declaration is nade under Section 6
thereof, it would not be correct to contend that the acquisition would
be beyond the pale of judicial review

(i) Since by reason of the provisions of the Act, the owner is deprived of
his right to property, the provisions thereof nust be strictly construed.

(iv) Section 5-A of the Act being the heart of the Act gives the citizen to
avai|l of the only opportunity to nake subni ssions both on the public

purpose and the suitability of the acquisition in respect of his |and,

and, thus, being avaluable right which is akin to a fundanmental right,

the procedures laid down therein nust be strictly conplied wth.

(v) Section 5-Aconsists of two parts, viz., hearing of objections by the
Col | ector' _and deci sion of the Governnent on the objections on the

basis of the Collector’s Report and both the parts rmust be strictly

conplied with.

(vi) | deal |y, reasons are required to be assigned whil e passing an order
under Section 5-A of the Act but even if the sane is not required to be

assi gned, reasons for order nust exist on the record.

(vii) There exists a difference between a subjective satisfaction cl ause,
where the Governnent has to be satisfied, and a dispositive clause

where the Governnment has to decide onthe basis of subnissions nmade

toit. In the latter case, there is an even stricter scrutiny to consider
whet her a determ nation has been properly nade after due

consi derati on.

(viii) Were the Court feels that the appropriate scrutiny requires that
records be examined in | and acqui sition cases, such records nust be

made avail abl e.

The main question which fell for its consideration before the Hi gh
Court was whether the objections raised by the Appellant objecting to the
acqui sition of land on various grounds have been considered by the
Gover nent .

It is not in dispute that Section 5-A of the Act confers a valuable right
in favour of a person whose | ands are sought to be acquired. ~Having regard
to the provisions contained in Article 300A of the Constitution of India, the
State in exercise of its power of 'enminent domain’ may interfere with the
ri ght of property of a person by acquiring the same but the same must be for
a public purpose and reasonabl e conpensati on therefor nust be paid.

I ndi sputably, the definition of public purpose is of w de anplitude
and takes within its sweep the acquisition of land for a corporati on owned or
controlled by the State, as envisaged under Sub-clause (iv) of O ause (f) of
Section 3 of the Act. But the sanme would not mean‘that the State is the sole
judge therefore and no judicial review shall lie. [See Jilubhai Nanbha
Khachar and Qthers vs. State of Gujarat and Another \026 (1995) Supp (1) SCC
596]

The concl usi veness contained in Section 6 of the Act indisputably is
attached to a need as also the purpose and in this regard ordinarily, the
jurisdiction of the court is limted but it is equally true that when an
opportunity of being heard has expressly been conferred by a statute, the
same nmust scrupul ously be complied with. For the said purpose, Sections 4,
5-A and 6 of the Act nust be read conjointly. The court in a case, where
there has been total non-conpliance or substantial non-conpliance of the
provi sions of Section 5-A of the Act, cannot fold its hands and refuse to
grant a relief to the wit petitioner. Sub-section (3) of Section 6 of the Act
renders a declaration to be a conclusive evidence. But when the decision
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maki ng process itself is in question, the power of judicial review can be
exercised by the court in the event the order inpugned suffers fromwell-
known principles, viz., illegality, irrationality and procedural inpropriety.
Moreover, when a statutory authority exercises such enornous power it nust

be done in a fair and reasonabl e manner

It is trite that hearing given to a person nust be an effective one and
not a nere formality. Fornmation of opinion as regard the public purpose as
al so suitability thereof nust be preceded by application of nmind as regard
consi deration of relevant factors and rejection of irrelevant ones. The State
in its decision making process nust not conmit any misdirection in | aw. It
is also not in dispute that Section 5-A of the Act confers a val uable
i nportant right and having regard to the provisions contained in Article
300A of the Constitution of India has been held to be akin to a fundanenta
ri ght.

In State of Punjab and Another Vs. @urdial Singh and Qthers [(1980)
2 SCC 471], it was held

"\ 005Hear'i ng hi mbefore depriving himis both reasonabl e
and pre-enptive of arbitrariness, and denial of this
adnmini strative fairness is constitutional anathema except
for good reasons\ 005"

This Court in On Prakash and Another Vs. State of U P. and O hers
[(1998) 6 SCC 1] held, thus:

"21. Qur attention was also invited by Shri Shanti
Bhushan, |earned Senior Counsel for the appellants to a
deci sion of a two-Judge Bench of this Court in the case
of State of Punjab v. Qurdial Singh wherein Krishna

lyer, J. dealing with the question of exercise of

emer gency powers under Section 17 of the Act observed

in para 16 of the Report that save in real urgency where
public interest did not brook even the mnimmtinme
needed to give a hearing, |land acquisition authorities
shoul d not, having regard to Articles 14 and 19, burke an
i nqui ry under Section 17 of the Act. Thus, according to
the aforesaid decision of this Court, inquiry-under
Section 5-Ais not nmerely statutory but also has a flavour
of fundamental rights under Articles 14 and 19 of the
Constitution though right to property has now no | onger
remai ned a fundanental right, at |east observation
regarding Article 14, vis-‘-vis, Section 5-A of the Land
Acqui sition Act would remain apposite.”

The sai d decision has been cited with approval in Union of India and
QO hers Vs. Krishan Lal Arneja and thers [(2004) 8 SCC 453].

Recently, this Court in Union of India and Others Vs. Mikesh Hans
[ (2004) 8 SCC 14] observed:

"35. At this stage, it is relevant to notice that the Iimted
right given to an owner/person interested under Section
5-A of the Act to object to the acquisition proceedings is
not an enpty formality and is a substantive right, which
can be taken away for good and valid reason and within
the limtations prescribed under Section 17(4) of the Act.
The object and inportance of Section 5-A inquiry was
noticed by this Court in the case of Munshi Singh v.
Union of India wherein this Court held thus: (SCCp

342, para 7)
"7. Section 5-A enbodies a very just and
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whol esone principle that a person whose property is
being or is intended to be acquired should have a
proper and reasonabl e opportunity of persuading the
aut horities concerned that acquisition of the property
bel ongi ng to that person should not be made. ... The

| egi sl ature has, therefore, nade conpl ete provisions
for the persons interested to file objections against the
proposed acquisition and for the disposal of their
objections. It is only in cases of urgency that specia
powers have been conferred on the appropriate
CGovernment to dispense with the provisions of

Section 5-A""

Such an opportunity of being heard is necessary to be granted with a
view to show that the purpose for which the acquisition proceeding is sought
to be made is not a public purpose as also the suitability of |land therefor.
[ See Madhya Pradesh Housing Board Vs. Mhd. Shafi and Others, (1992) 2
SCC 168, State of Tam | Nadu and Another Vs. A. Mhamred Yousef and
Q hers, (11991) 4 SCC 224, Bharat Singh and Qthers Vs. State of Haryana
and Others, (1988) 4 SCC 534 and Shri- Farid Ahned Abdul Sanmad and
Anot her Vs. The Munici pal Corporation of the City of Ahnedabad and
Anot her, (1976) 3 SCC 719].

In Mohinder Singh GIll and Another Vs. The Chief Election
Conmi ssi oner, New Del'hi and others [(1978) 1 SCC 405], this Court
observed

"43. Indeed, natural justice is a pervasive facet of secul ar
| aw where a spiritual touch enlivens |egislation

adm ni stration and adjudication, to nake fairness a creed

of life. It has many col ours and shades, nany forns and
shapes and, save where valid | aw excludes it, applies

when people are affected by acts of authority. It is the
hone of heal thy governnment, recognised from earli est

times and not a nystic testanment of j udge- made | aw.

I ndeed, fromthe | egendary days of Adam\027 and of
Kautilya's Arthasastra \027 the rule of law has had this
stanp of natural justice which nmakes it social justice. W
need not go into these deeps for the present except to
indicate that the roots of natural justice and its foliage are
nobl e and not newfangled. Today its application nmust be
sustained by current |egislation, case-law or other extant
principle, not the hoary chords of |egend and history. Qur
jurisprudence has sanctioned its preval ence evenlike the
Angl o- Arreri can system "

Even a judicial review on facts in certain situations may be avail abl e.

I n Chol an Roadways Ltd. Vs. G Thirugnanasanbandam [(2005) 3 SCC
241], this Court observed:

"34\ 0051t is now well settled that a quasi-judicial authority
must pose unto itself a correct question so as to arrive at
a correct finding of fact. A wong question posed |leads to

a wong answer. In this case, furthernore, the

msdirection in law commtted by the Industrial Tribuna

was apparent insofar as it did not apply the principle of
res ipsa |loquitur which was relevant for the purpose of

this case and, thus, failed to take into consideration a

rel evant factor and furthernore took into consideration

an irrelevant fact not germane for determ ning the issue,
nanely, that the passengers of the bus were nandatorily
required to be exam ned. The Industrial Tribunal further
failed to apply the correct standard of proof in relation to
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a donestic enquiry, which is "preponderance of

probability" and applied the standard of proof required
for a crimnal trial. A case for judicial review was, thus,
clearly made out.

35. Errors of fact can also be a subject-matter of
judicial review. (See E. v. Secy. of State for the Hone
Deptt.) Reference in this connection may al so be nade to
an interesting article by Paul P. Craig, QC titled
"Judi ci al Review, Appeal and Factual Error" published in
2004 Public Law, p. 788."

Section 5-A of the Act is in tw parts. Upon receipt of objections, the
Collector is required to nmake such further enquiry as he may think necessary
wher eupon he nust submit a report to the appropriate Government in respect
of the [and which is the subject matter of notification under Section 4(1) of
the Act. The said Report woul d al so contain recomendati ons on the
obj ections filed by the owner of the land. He is required to forward the
records of the proceedings held by himtogether with the report. On receipt
of such a Report together with the records of the case, the Governnent is to
render a decision thereupon. 1t is now well-settled in view of a catena of
deci sions that the declaration nmade under Section 6 of the Act need not
contain any reason. [ See Kalumya Karinmmya Vs. The State of Gujarat and
Q hers, (1977) 1 SCC 715 and Del hi Administration Vs. Gurdip Singh Uban
and QG hers, (2000) 7 /SCC 296].

However, considerations of the objectiions by the owner of the | and
and the acceptance of the recomendati ons by the Government, it is trite,
must precede a proper application of mind onthe part of the CGovernnent.
As and when a person aggri eved questions the decision maki ng process, the
court in order to satisfy itself as to whether one or nore grounds for judicia
review exists, may call for the records whereupon such records nust be
produced. The wit petition was filed in the year 1989. As noticed
herei nbefore, the said wit petition was allowed. This Court, however,
interfered with the said order of the High Court and renmtted the matter back
to it upon giving an opportunity to the parties to /raise additional pleadings.

Contention of M. Chaudhari to the effect that for |long the additiona
ground relating to non-application of mind onthe part of the State had not
been raised and, thus, it might not be necessary for the State to file a
counter-affidavit does not appeal to us. Wien a rule nisi was issued the
State was required to produce the records and file a counter-affidavit. If it
did not file any counter-affidavit, it may, subject to just exceptions, be held
to have admitted the allegations nade in the wit petition

In view of the fact that the action required to be taken by the State
Government is distinct and different fromthe action required to be taken by
the Collector; when the ultinate order is in question it was for the State to
satisfy the court about the validity thereof and for the said purpose the
counter-affidavit filed on behalf of a Collector cannot be held to be
sufficient conpliance of the requirements of law. The job of the Collector in
terms of Section 5-A would be over once he submits his report. The Land
Acqui sition Collector would not know the contents of the proceedings
before the State and, therefore, he would be inconpetent to affirman
affidavit on its behal f.

Furthernore, the State is required to apply its mind not only on the
objections filed by the owner of the land but also on the Report which is
submitted by the Coll ector upon making other and further enquiries therefor
as al so the recommendati ons nade by himin that behalf. The State
CGovernment may further inquire into the matter, if any case is nade out
therefore, for arriving at its own satisfaction that it is necessary to deprive a
citizen of his right to property. 1t is in that situation production of records by
the State is necessary.
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In Gurdip Singh Uban (supra), whereupon M. Ramanoorthy placed
strong reliance, this Court observed:

"50. No reasons or other facts need be nentioned in the
Section 6 declaration on its face. If the satisfaction is
chall enged in the court, the Governnment can show the
record upon which the Governnent acted and justify the
sati sfaction expressed in the Section 6 declaration."

It was, thus, for the State to justify its action by production of record
or otherw se.

The counter-affidavit filed on 30th Cctober, 2003 was al so affirned by
a Speci al Deputy Col lector. A presunption having regard to the passage of
time can be raised that he was not the Collector who had made enquiry
under Section 5-A of the Act and given an opportunity of hearing to the
owner of the land. 1t has not been averred by himas to who had authorized
himto affirmthe affidavit on behalf of the State or how he was acquai nted
with the fact of the matter. Interns of the Rules of Executive Business, he
is not authorized to act on behalf of the State. W have noticed
her ei nbefore, that only when the Hi gh Court directed production of records a
Principal Secretary to the CGovernment affirmed an affidavit wherein it was
not stated that the records are |lost but it was nerely stated that they were not
readily traceabl e.

The Court in a situation of this nature expects that the authorities of
the State woul d take due care and caution in preserving the records in
rel ation whereto a lis is pending before a court of |aw

The State was also a party in Cvil Appeal No. 910 of 1998. It is also
rel evant to note that even at that point of tinme, the State did not choose to
prefer any appeal before this Court against the judgnent and order passed by
a |l earned Single Judge of the Hi gh Court dated 27.3.1997. The | earned
counsel appearing on behalf of the Appellant herein accepted that the
satisfaction required to be arrived-at is not a subjective one but based on
objective criteria.

Submi ssion of M. Chaudhary to the effect that the circunstances
poi nted out in the counter-affidavit filed in WM No. 27633 of 2003
shoul d be held to be substitute for the reasons which the State nust be held
to have arrived at a decision, cannot be countenanced. When an order is
passed by a statutory authority, the sane nust be supported either on the
reasons stated therein or the grounds available therefor in the record. A
statutory authority cannot be permtted to support its order relying on or on
the basis of the statements made in the affidavit de’ hors the order or for that
matter de’ hors the records.

In Comm ssioner of Police, Bonbay vs. Gordhandas Bhanji [AIR
1952 SC 16], it is stated

"\ 005We are clear that public orders, publicly nmade, in
exercise of a statutory authority cannot be construed in
the light of explanations subsequently given by the

of ficer making the order of what he nmeant, or of what
was in his mnd; or what he intended to do. Public
orders nade by public authorities are neant to have
public effect and are intended to affect the actings and
conduct of those to whomthey are addressed and nust

be construed objectively with reference to the | anguage
used in the order itself."

Yet again in Mhinder Singh GIIl (supra), this Court observed
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"The second equally relevant matter is that when a
statutory functionary nakes an order based on certain
grounds, its validity nust be judged by the reasons so
menti oned and cannot be suppl emented by fresh reasons

in the shape of affidavit or otherwi se. Ot herw se, an order
bad in the beginning my, by the time it comes to court

on account of a challenge, get validated by additiona
grounds | ater brought out. W nay here draw attention to
the observations of Bose, J. in Cordhandas Bhanji."

Referring to Gordhandas Bhanji (supra), it was further observed

"Orders are not like old w ne becom ng better as they
grow ol der."

[ The sai d decisions have been followed by this Court in Bahadursinh
Lakhubhai CGohil Vs. Jagdi shbhai-M Kamalia and Qthers [(2004) 2 SCC
65] .

Al t hough assi gnment of reasons is the part of principles of natura
justice, necessity thereof nmay be taken away by a statute either expressly or
by necessary inplication. A declaration contained in a notification issued
under Section 6 of the Act need not contain any reason but such a
notification nust precede the decision of the appropriate Governmnent.

When a decision is/'required to be taken after giving an opportunity of
hearing to a person who may suffer civil or evil consequences by reason
thereof, the sane would nean an effective hearing.

The Act is an expropriatory legislation.. This Court in State of
Madhya Pradesh and O's. Vs. Vishnu Prasad Sharma and Ors. [1966 (3)
SCR 557] observed that in such a case the provisions of the statute should be
strictly construed as it deprives a person of his land wi thout consent. [See
al so Khub Chand and Ors. Vs. State of Rajasthan and Os., 1967 (1) SCR
120 and Col l ector of Central Excise, Ahnedabad vs. Orient Fabrics (P) Ltd.,
(2004) 1 sSCC 597].

There cannot, therefore, be any doubt that in a case of this nature due
application of mind on the part of the statutory authority was inperative.

It is not a case where this Court is required to go into the question of
malice either in fact or in [aw or the question of col ourabl e exercise of
power by the State any other statutory authority.

In view of our findings aforenentioned, it is not necessary for us to go
into the other questions raised by the parties.

For the reasons aforenentioned, we are of ‘the opinion that the
i mpugned judgment suffers fromno legal infirmty. These Appeals are,
therefore, dismssed. No costs.




