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ACT:

I nam Lands- Leases-Ri ght ~ of occupancy M nor inans-Wether
est at es- Test-Madras Estates Land Act, 1908 (Mad.1l of 1908)
as anended, s. 3(2) (d) and Explanation (1).

HEADNOTE:

The respondents were holders-of inans in-a village «called
Coteru, one of the Mdkhasa villages which were included in
the assets of the Zamindari at 'the time of the permanent

settl enent in 1802. The inanms thenselves were pre-
settlenent inans and were riot included in the assets of the
Zam ndari . The respondents had | eased out seine  of the

| ands conprised in their inans to the appellant for a fixed
period, and in the suits instituted against the latter after
the expiry of the period of the leases for ejecting them
fromthe Holdings in their possessions, they pleaded, inter
alia, that they had got occupancy rights in the suit |ands
inasmuch as the inanms were part of an estate and that,
therefore, they were not I|iable to be ejected. They
contended that by reason of the anmendnents nade in- s.
3(2)(d) of the Madras Estates Land Act, 1908. in 1936 and
1945, these ninor inams being within the village of° Goteru
were estates under s. 3(2)(d), read with Explanation (1) of
the Act. It wits not disputed that GCoteru village was
included in the Mdkhasa sanad of 1802 and that the Mdkhasa
grant was an estate.

Held, that the minor inans in the present case ‘were not
grants of whole villages and were not, therefore 'estates
within the neaning of s. 3(2)(d) of the Madras Estates Land,
1908.

The crucial test to find out whether a grant anounted to  an
estate as defined under s. 3(2)(d) of the Act was whet her at
the tinme of the grant the subject natter was a whole vill age
or only a part of it. |If it was only a part of a village,
then the amending Act nade no difference and such a part
woul d not be an estate within the neaning of the term; but
if the grant was of the whole village and a naned one, then
it would be an estate.

District Board, Tanjore v. M K Noor Mhaned Row her
A l.R 1953 S.C. 446 and Mantravadi Bhavanarayana v. Mervgu
Venkatadu, |.L.R [1954) Mad. 116, relied on and appli ed.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : C. As. Nos. 631 to 645 of
1960.

Appeal s by special |eave fromthe judgnent and, decree dated
April 20, 1954, of the Madras High Court in Second Appeals
Nos. 1228 to 1242 of 1949.

R Mahal i ngi er and Ganpat Rai, for the appellants.

A V. Viswanatha Sastri and T. V. R Tatachari, for the
respondents.

1962. February 20. The Judgnment of the Court was delivered
by

S.K.  DAS, J.-These are fifteen appeals by special |Ieave.
They have been heard together as they arise conmon question
of law.and fact and this judgment will govern them all

These appeals arise out of fifteen suits filed by certain
i nandars ‘(respondents herein) of a village called Goteru for
ej ecting the tenants, who are the appellants before us, from
various holdings in their possession after the expiry of the
period of their |eases and for other reliefs, such as,
arrears of rent and danages. The lands lie in ’'village
Goteru, one of the “villages in the Nuzvid zam ndari.
Cot era, Komaravaram and Suranpudi are three Mbkhasa villages
in the said zamindari. It was adnitted that the Mkhasas
were included in the assets of the zam ndari at the time of
the permanent settlenment in 1802. The case of the inandars
respondents was that in eight of the suits the land was a
Karnam service inam and in seven suits the |and was
Sarvadunbal a i nam These inans | ands were settlenment inans
and enfranchi sed by the Governnment on the basis that they
were excluded fromthe assets of the zamindari at the time
of the permanent settlenment and separate title deeds were

subsequently issued to the inandars. According to the
i nandars these i nam | ands were not "estates"
326

within the nmeaning of s. 3 (2) of the Madras Estates  Lands
Act, 1908 (Madras Act | of 1908), and the -inandars were
entitled to both Melvaramand Kudivaram therein ; the
respondents |eased out these lands to the appellants for a
fixed period under an express contract with the appellants,
who were the |essees concerned, that they would quit ~and
deliver possession at the end of their |ease periods; the
appel l ants, however, did Dot vacate the |ands, but continued
to be in possession. Twelve acres and 52 cents of the suit
| ands were Karnam service inamand the rest  Sarvadunbal a
i nam

The appellants contended inter alia that the suit /|ands
formed part of the Mkhasa of village GCoteru “and were
included in the assets of the zamindari at the tinme of
per manent settlement. that the inans were part of an ' estate
and the appellant had acquired rights of occupancy in the
lands in suit under the provisions of the Madras Estates
Land Act. They also raised certain other pleas with which
we are not now concerned. The main defence of t he
appel l ants was that they had got permanent occupancy rights
in the suit lands and therefore, they were not liable to be
ejected and the Gvil Court had no jurisdiction to try the
suits.

The |learned District Munsif of Tailuku who tried the suits
in the first instance dealt with themin three batches. He
held in three separate judgnents that the suit |ands were
pre-settlenent mnor inams, that they were not included in
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the assets of the zamndari at the tinme of the pernmanent
settlenent and that they were not "estates" wthin the
meani ng of the provisions of the Madras Estates Land Act.
The learned Minsif also’ held that as there was a clear
undertaking to vacate the lands at the expiry of the period
of the |leases, no notice to quit was necessary. In the
result he decreed the suits. The tenants. appellants
herein, then preferred fifteen appeal s agai nst the judgnents
and

327
decrees of the |learned Munsif. These appeals were heard
together by the |earned Subordinate Judge of El uru. By a
common judgnent delivered on March 29, 1948, the |earned
Subordi nate Judge agreed with the | earned Munsif in respect
of all the findings and dismissed the appeals. Then, there
were second appeals to the H gh Court of Judicature at
Madras. |In these second appeals only two points were urged
on behalf of the appellants. The first point was that the
finding of the courts belowthat the suit |lands were
excluded  fromthe assets of the zami ndari was vitiated by
reason of the burden of proof being wongly placed on the
appel l ants. The, second point was that the inandars having
concerned in the plaints that the tenants were hol ding over
after the expiry of their |eases, the inanmdars were not
entitled to recover possession without i'ssuing notices to
quit as required by llaw.. Wth regard to the first point of
the High Court pointed out that though it was settled |aw
that the burden was upon the landlordto nmake out his right
to evict a tenant fromthe hol ding, sarvadunbala inams or
i nams granted for public services of a pre-settlenent period
were ordinarily excluded fromthe assets the of zam ndari at
the tinme of the pernanent settlenent except in sone specific
cases, Wwhere such lands were as ail exception included in
the assets of the zam ndari, the exceptions being found in
the four western Pal ayans of the zam ndaries of Venkatagiri,
Karvet nagar, Kal ahasti, and Sydapur and the Mkhasa in Msu-
In patamdistrict. Therefore, with regard to pre-settlenent
Sarvadanbala inans or public service inans the person who
alleged that they were included in assets of the zam ndari
bad to prove that they were so included. The H gh Court
then observed that the courts belowdid not base their
judgrments on onus of proof, but canme to their conclusions on
a consideration of the evidence given in the suits
therefore where the entire evidence was gone into,
328
the question of burden of proof was immterial. The High
Court pointed out that the question whether the predecessors
of the respondents herein were granted both the varans or
Mel varam only was not raised before it and the contentions
of the parties in the High Court centered round the only
guestion whether the suit |lands were pre-settlenent  inanms
excluded fromthe assets of the zami ndari or whether they
were included in those assets. The H gh Court pointed out
that this was really a question of fact and in second appea
the Hi gh Court could not interfere with a finding of fact
unl ess there were permn ssible grounds for such interference.
The High Court held that there were no such pernissible
grounds. However, the High Court referred again to the
docunentary evidence given in the case, namely, Ex. A-1,
extract fromthe register of village service inans in the
unenfranchi sed Modkhasa village of Gotern, Ex. A-2, the
title deed granted to the predecessors-in-intere,st of the
i nandars wherein it was specifically recited that the inans
were held for service Ex. A5, a settlenent dated Decenber
13, 1942, Ex. A-7, a register of service inams of GCoteru
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dated De-,enber 13, 1949, Ex. A-6, public copy of the
village account of Goteru, Ex. B-1, register of inans of
village Goteru prepared in 1859, Ex. A-27, Bhubond accounts
relating to Goteru, Komaravaram and Suranpudi Mokhasas,
and Ex. A-28 Zamabandi Pysala Chitta, etc., and cane to the
conclusion that the inanms in question, both Karnam service
i nans and the Sarvadunbal a i nans, were per-settlenent inans
and the docunments showed that they were not taken into
consideration in determning the assets of the zamindari.
On the second question of notice, the H gh Court cane to the
conclusion that the appellants herein were not tenants
hol ding over but were persons who continued to be in
possession w thout the consent of the inandars after the
term nation
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of the tenancy; that being the position, no notice was
necessary and the suits for eviction were maintainable.
In the appeals before us | earned Advocate for the appellants
has not canvassed the question of notice. He has canvassed
two points only: firstly, he has argued sonewhat faintly
that the finding of the courts bel owthat the service inans
were pre-settlenment inams and were excluded fromthe assets
of the zam ndari was not a correct finding secondly, he has
argued that by reason of the anendments made in s. 3 (2) (d)
of the Madras Estates Land Act in 1936 and 1945, these mi nor
inanms constituted an estate within the neaning of the
aforesaid provisions and under s. 6 of the said Act, the
appel l ants had acquired a pernmanent right of occupancy in
their holdings; therefore, they were not Iiable to be
ejected and the Cvil Court had no jurisdiction to deal with
the suits.
As to the first point urged before us, it is sufficient to
state that it relates to a question of fact on which there
is a concurrent finding by the courts below and the
appel l ants have not been able to satisfy us that there are
any special reasons, such a manifest error of 'law in
arriving at the finding, or a disregard of the /judicia
process or of principles of fair hiaring etc., which  would
justify us in going behind such it concurrent finding. W
must, therefore, proceed on the footing that the inans in
guestion were pre-settlement inams. eight of them Karnam
service inans and seven ot hers Sarvadum bala inans.
This brings us to the second point urged before wus. That
point does not appear to have been agitated in the High
Court. But as it relates to the interpretation of 's.
3(2)(d), and Explanation(]) appended thereto, of the Madras
Estates Land Act, we have all owed | earned Advocate for the
apellants to argue the point before us. Section 3(2)(d) and
330
Expl anati on (1) appended thereto, is in these terns:

"3. In this Act, unless there is sonme thing
repugnant in the subject or context-
(2) "Est ate" neans-

(d) any inamvillage of which the grant —has
been nmde, <confirnmed or recognized by the
CGovernment, notw thstanding that subsequent.
to the grant, the village has been partitioned
among the grantees or the successors in title
of the grantee or grantees.

Expl anation (1) Where a grant as an inam is
expressed to be of a naned village, the area
which forms the subject-matter of the grant
shal | be deened to be an estate
not wi t hst andi ng that it did not i ncl ude
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certain lands in the village of that nane
whi ch have al ready been granted on service or
other tenure or been reserved for communa
pur poses. .
It is worthy of note here that when the Madras Estates Land
Act was enacted for the first tine in 1908 s. 3(2)(d) was as
fol | ows:
"Any village of which the |land revenue al one
has been granted in inamto a person not
owni ng the kudivaram thereof, provided that
t he grant has been made, confirmed or
recogni zed by the British Governnent or any
separated part of such village."
Onving to a variety of reasons which it is not necessary to
state here, there was an amendment by which cl: (d) as it
originally stood was renoved
331
and a fresh clause substituted by s. 2 (1) of the Madras
Estates Land (Third Arendnent) Act, 1936 (Madras Act XVl
of 1936).. The old Explanations (1) .and (2) were renunbered
as Explanations (2) and (3) respectively and a new
Expl anati on was inserted as Explanation (1) by s. 2(1) of
the Madras Estates Land (Anendment) Act, 1945 (Madras Act 11
of 1945). The reasons why the anendnents became necessary
have been explained in‘the Full Beach decision of the Mdras
Hi gh Court in Mant r avadi Bhavanareyana V. Mer ugu
Venkat adu(1). In Narayanaswam Nayudu v. Subramanyam(2) it
Was observed by the Madras High Court that the existence of
service inamwas, very comon in villages and that. where
there was a subsequent grant of the village, to hold that
such grant was not an estate as defined in s. 3(2)(d) by
reason of the existence of mnor inams would result . in the
exclusion of agraharans, shrotriyans and -nokhasa villages
from the operation of the Act and that could not have been
the intention of the Legisla. ture. In that decision
Srinivasa Ayyangar J., observed:
"The definition inisub-section 3, clause (d)
was obviously intended to exclude from the
definition of 'Estate what are known as’ mi nor
i nams, namely, particular extents of land in a
particular village as contrasted wth the
grant of the whole village by its boundari es.
The latter ire known as 'whol e i namvillages’.
The existence of 'minor inams’ in whole inam
villages is very conmon and. if ~these  inam
villages do not come within the definition of
"Estate’ alnmost all the agrabaram shrotriyam
and nokhasa villaues will be excl uded. Thi s
certainly cannot have been the intention of
the Legislature.”
(1) I. L. R [1954] Madras 116 (2) (1915) 1.
L. R 39 Madras 683.
332
This interpretation of s. 3(2)(d) was accepted wthout
guestion until the decision in Adenma v. Satyadhyana Thirtha
Swami varu(1l) where for the first tinme a different note was
struck.lt was held therein that where portions of the estate
had previously been granted as minor inams, a subsequent
grant of the rest of the village was not of an estate as it
was not of the whole village. The Legi sl ature thereupon
i ntervened and enacted Explanation 1) wth the object of
restoring the view of the | aw whi ch had been hold before the
decision in Ademma v. Satyadhyana Thirtha The crucia
test to find out whether the subject matter of i grant falls
within the definition of an estate under s. 3(2)(d) of the
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Act is whether at the tine of the grant the subjectmatter
was a whole village or only a part of a village. |If at, the
time of the grant it was only a part of a village, then the
amending Act nwakes no difference to this and such a part
woul d not be an estate within the neaning of the term But
if the grant was of the whole .village and a naned one, then
it would be, an estate. Learned Advocate for the appellants
has referred us to the Mdkhasa sanad of December 8, 1802.
That sanad gives a list%of villages which Goteru is one.
The argurment of |earned Advocate for the appellants is that
the inamlands being within village Goteru, they also are
"estates” within the meaning of s. 3(2)(d) read with Expl a-
nation (1).'It, appears to us that this argunent is clearly
erroneous, There is no doubt that the Mkhasa gr ant is
an estate within the neaning of the s. 3 (2) of the Madras
Estates Land Act, and that is riot, disputed , before us.
That does not however nean that-the mirror inanms would also
constitute an estate within the meaning of s. 3 (2) (d). As
wits pointer  out ~in Mantravadi  Bhavanrayanu v. Merughu
Venkat adu. (2)

(1) [1943] 2 M L. J. 289.

(2) I. L. R. [1954] Madras 116.
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the crucial test i's whether at the tine of the grant the
subject-matter was a whole village or ‘only part of a
village. In District Board, Tanjore v. ‘M K. Noor Mhamrad
Rowt her (1) this Court observed that "Any inamvillage" in
s. 3(2)(d) neant a whole village granted ininam and not
anything less than a village however big a part it mght be
of that village. In.other Wrds the grant must either
conprise the whole area of a village or nust be so expressed
as is tantamount to the grant of a nanmed village as a whol e,
even though it does not conprom se the whole of the village
area, and the latter case in order to come within the ' scope
of the definition it nust fulfil the conditions; (a) the
words of the grant should expressly (and not by inplication)
nmake it a grant of a particular village as such by nane and
not a grant of a defined specific area only; and (b) that
the area excluded had al ready been granted for ~service or
other tenure; or (c) that it had been reserved for _conmunal
pur poses. The Mnor inans under consideration - in these
suits were pre-settlenment inans and the finding which cannot
now be challenged is that they were excluded fromthe assets
of the zami ndari at the tinme of the permanent settlenment in
1802, though the Mkhasas- were not so excluded. ~ That bei ng
the position, the mnor inams were not grants of whole
villages and were not estates within the neaning of s.
3(2)(d) of the Madras Estates Land Act. Therefore,  the
appel | ants cannot claimthe benefit of s. 6 of the said Act.
Learned Advocate for the appellants also addressed us at
sone length on the, beneficent nature of the provisions of
t he Madras Estates Land Act and submitted that t he
appel l ants herein should not be deprived of the benefits of

that Act. But the appellants nmust satisfy us first  that
they come within the protection or benefits of the Act. | f
the I ands which they held were not an "estate"

(1) A I. R [1953] S C 446.
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within the neaning, of the Act, then there can be no
guestion of giving themthe benefit of the Act.ln our
opi nion, there is no substance in the second point urged on
behal f of the appellants.

In the result the appeals fail and are dism ssed with cost;
one hearing fee.

Appeal s di sni ssed.
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