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The Court of Sessions Judge, Balasore (State of Oissa) by Judgnent
dated 17.8.1980 in sessions trial No.34 of 1990 convicted the tw accused
(the respondents herein) for conm ssion of offence under Section 376 |PC
and sentenced themto five years inprisonnment.

The High Court of Orissa at Cuttack in Crl. Appeal No.236 of 1990 by
judgrment dated 12.1.1994 on re-appreciation of evidence acquitted the
accused agai nst which the State of Oissa has preferred this appeal

The case of the prosecutionis that prosecutrix PWM Promla Ranjit
went to Police Station Baliapal, district Balasore on 5.11.89 at about 10.30 in
the norning and | odged FIR to give full narration of the incident of rape
conmitted by accused on her. She supported her version in FIRin her
exam nation as PW1 in Court. It is stated by her that in the intervening
ni ght between 4-5 of Novenber, 1989 while her husband had gone to his
sister’s house at Prapatpur sonetime in the mdnight when she was sl eeping
alone with her three year old son, sonebody knocked the door of her house
waki ng her up by the name of her son. She could identify that the caller was
accused Baya Tudu of her village. She did not open the door at the odd
hour in the night, as her husband was not at hone. The accused Thakara
Besra thereafter entered by naking a passage fromthe thatched roof
foll owed by the co-accused Baya who also simlarly made a forcible entry into
the room One of the accused then put off the chimey |anp burning in the
room Both of themthen closed nouth of the prosecutrix and threatened her
They then subjected her to forcible sexual intercourse one after the other
After thus satisfying their sexual lust, fromthe door they made good their
escape. The prosecutrix raised a cry whereupon one of the neighbours
Anandi Behera rushed towards her house. Next day the prosecutrix was
carried in atrolly to police station which is seven kiloneters away fromthe
pl ace of occurrence. She |odged a report at 10.30 hrs in norning of
5.11.1989. The |l earned judge of the trial court found the evidence of the
prosecutrix to be truthful and trust-worthy. He rejected all hypothetica
def ence pl eas taken by the accused and thus convicted and sentenced both
of them Looking to their young age, instead of inmposing on them m nimm
prescri bed sentence of ten years, sentence of five years was inposed on each
of them

After hearing | earned counsel appearing for the State who strongly
assail ed the judgnent of acquittal passed by the Hi gh Court and after
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perusing the record with the judgnent of the courts below, to put it very
mldy, we are extrenely shocked by the manner in which the | earned judge

of the Hi gh Court re-appreciated evidence and rejected the testinony of the
prosecutrix on extrenely insignificant alleged infirnmties and adopted strange
reasoning to convert the verdict of conviction into acquittal.

In the course of investigation the police seized the petticoat of the
prosecutrix which she was wearing at the tinme of forcible sexual intercourse
with her and al so the Kantha and nat on which she was sl eeping. The
prosecutrix was sent for medi cal exam nation and was found to have stains of
human bl ood and senen. The prosecutrix was nedically exam ned by
Dr. Kal pana Kar PW2 on 5.11.1989 at 4.30 p.m and she found a bruise of 1
cmx 1lcm cmon the lateral side of the left of the genital cannel. The
brui se was found to have been caused w thin 24 hours.

The accused were al'so nedically exanmined on 6.11.1989 by the
Medi cal O ficer Braja Mhan Patra PWB who reported that because of the
non- cooperation of the accused their semen could not be collected. There is
al so evidence of Am'ya Samantaray PW, the Scientific Oficer of Forensic
Sci ence Laborat ory, Bhubaneswar. According to his chem cal exam nation
report (Ex.3) there was presence of blood & senen’s stains on the article
i ncluding petticoat sent to himfor chemical exam nation. According to the
| earned trial judge the version of the prosecutrix was corroborated by the
medi cal evidence and the evidence of chem cal report of the Forensic Science
Laboratory. The High Court in the judgnent of acquittal has disbelieved the
prosecutrix. Her apparent truthful testinony was discarded on wild surm ses
and strange reasonings. Wth regard to-injuries found on her private parts
the Hi gh court observed that there is no evidence, as to how | ong before and
after the alleged offence the husband of the prosecutrix was absent as he
had left in the evening of 4.11.1989 and the possibility of her sexual contact
wi th her husband cannot be ruled out. The H gh Court also took note of
statenment nmade in cross-exam nation by the doctor that the injury can be
self-inflicted. The H gh Court gave no inportance to the report of the
chemical exam ner and serol ogi st whi ch showed bl ood and senmen stains on
the petticoat of the prosecutrix: It"is observed that the possibility of semen
bei ng that of her husband is not ruled out. The H gh Court also saw sone
infirmty in the prosecution case as Anadi Behera the nei ghbour who is
al | eged to have rushed towards her house after she had given.a cry and
when the accused ran away, was not examined as witness. The H gh Court
al so took note of the om ssion of the investigating officer (PW5) in not
maki ng any attenpt to collect any evidence of forcible entry of the accused in
the house through the roof. It is on the above reasoning that the |earned
judge of the High Court acquitted the accused.

It is distressing to note that the learned judge of the H gh Court did
not at all bestow any inportance to the fact that victimof rape was not a
woman of easy virtues. There has been no suggestion nmade to her in a cross
exam nation or in defence plea of the accused in the course of his
exam nati on under Section 313 of the Crimnal procedure Code that the
prosecutrix had any grudge or reason to falsely inplicate the two accused in
such a heinous crine in which she herself was ravished and her honour was
at stake. We consider it necessary to reiterate the follow ng observations of
this court in State of Punjab vs. Gurmt Singh 1996 (2) SCC 384
contai ning the guidance given to the courts while appreciating evi dence of
prosecutrix in cases of rape:

"W nust renmenber that a rapist not only violates the
victim s privacy and personal integrity, but inevitably
cause serious psychol ogi cal as well as physical harmin
the process. Rape is not nerely a physical assault it is
often destructive of the whole personality of the victim
A murderer destroys the physical body of his victima
rapi st degrades the very soul of the hel pless fenale.

The Court, therefore, shoulder a great responsibility
while trying an accused on charges of rape. They nust
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deal with such cases with utnbst sensitivity. The Courts
shoul d exami ne the broader probabilities of a case and

not get swayed by m nor contradictions or insignificant

di screpancies in the statement of the prosecutrix, which
are not of a fatal nature, to throw out an ot herw se
reliable prosecution case. |If evidence of the prosecutrix
i nspires confidence, it nmust be relied upon without
seeki ng corroboration of her statement in materia
particulars. |f for sone reason the Court finds it difficult
to place inmplicit reliance on her testinmony, it may | ook
for evidence which may | end assurance to her

testinony, short of corroboration required in the case of
an acconplice. The testinobny of the prosecutrix nust

be appreciated in the background of the entire case and
the trial court nust bealive to its responsibility and be
sensitive while dealing with case involving sexua

nol est ati ons. "

The | earned judge of the High Court has dealt with alleged infirnmties
poi nt ed out-on behal f of the accused in the prosecution case. The |earned
j udge has given no inportance to the fact that the trial judge rejected the
def ence plea that the semen stains on the petticoat of the prosecutrix m ght
have been caused by her physical contact with her husband. There was
nothing to disbelieve, according to the trial judge - the version of the
prosecutrix that her husband had | eft the house on the previous afternoon
and was absent at the tinme of incident and when she nade the report to
the police. The | earned Judge in appeal then ventured into a wild surm se
that the injury found on her private parts could have been self-inflicted. It is
nost unlikely that only to falsely inplicate the accused the prosecutrix woul d
inflict injury on her private parts. Non-exam nation of one of the nei ghbours
who had rushed towards her house after a call by her is also not a serious
infirmty in the prosecution case as hewas not the wi tness of the conm ssion
of the offence. The testinobny of the prosecutrix appears truthful and
trustworthy being without any enbellishnents and exaggerations. She is
corroborated by her i medi ate and subsequent conduct as al so the medica
evi dence.

Consequently, the appeal is allowed. The judgnent of acquittal dated
12.1.994 passed by the High Court .in Cl. A No.236 of 1990 is set aside and
the judgnent of conviction and sentence dated 17-8-1990 of the Sessions
Judge in Sessions Trial No. 34 of 1990 is maintained. The Bail-bonds of the
accused are cancelled and they be re-arrested for sending themto jail to
suffer the remai ning sentence.

J
(R P. Sethi)

N
(D. M Dhar madhi kari)
April 16, 2002.




