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ACT:

HEADNOTE

JUDGVENT:
The Judgrment of the Court was delivered by
HANSARI A, J.-Procedure is handmaid of justice. That is a

trite saying. By the sane token,  procedural safeguard
cannot be placed at such high a pedestal as always to '\ knock
down an order passed in violation of 'the same, if it be
ot herwi se |egal. This is due to legal nmaxim "Quilibet
pot est renunciare
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juri pro se introducto", neaning, an.individual may renounce
a |l aw made for his special benefit.

2. The above is the keynote thought which woul d pervade in
the present cases, one of which is an appeal by specia
| eave against the judgnent of Jamu and Kashmr Hi gh~ Court
in CSA No. 1 of 1989 rendered on April 19, 1990 by whichthe
Hi gh Court allowed the appeal of the respondentState and set
aside the judgment of District Munsif, Poonch by which a
suit of the appellant challenging the order  of ~ dismssa
passed on January 31, 1978 had been decreed, which order had
cone to be upheld by District Judge, feeling aggrieved at
which the Hi gh Court had been approached by way of° second
appeal . Another is a wit petition filed directly-in this
Court nmaking a grievance about illegal termnation of
service and seeking a declaration that dism ssal was  void
and non est.

3. The High Court dism ssed the suit of the appellant - on

two grounds: (1) the civil court had no jurisdiction to
entertain the suit; and (2) the suit was barred by res
j udi cat a.

4. Shri Mehta appearing for the appellant contends that as
the order of dism ssal had cone to be passed in violation of
a mandatory requirenment, the view taken that the civil court
had no jurisdiction is untenable in law. As to res judicata
it is urged that the stand taken by the H gh Court that this
principle applied, because of earlier proceedings in the
H gh Court in Wit Petition No. 28 of 1978 which gave rise
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to LPA No. 43 of 1979 was m sconcei ved.
5. Let wus first deal with the question of jurisdiction

To decide this, reference may be nade to skeletal facts.
These are that the conduct of the appellant while serving as
a clerk inthe Ofice of Conmandant, Home Guards at Poonch
cane to be enquired in the year 1972 by Anti-Corruption
Conmi ssion set up under the provisions of Janmu and Kashnir
(Governnent Servants) Prevention of Corruption Act, 1962
(hereinafter referred to as the "Act’). The Conmi ssion vide
its order dated March 14, 1974, reconmended to the Governor
the dismissal of the appellant fromservice. After receipt
of this reconmendation the appellant was call ed upon on July
4, 1974 to show cause as to why he should not be dism ssed
from service. By conmuni cations of August 13, 1974 and
January 4, 1976 the —appellant approached the of ficer
concerned to supply copy of the proceedings of the inquiry
including the report of the Conmission to enable him to
submt ~his explanation. This not having been done, the
appel l ant ~ chal l enged the action by approaching the High
Court in WP 'No. 413 of 1978 which came to be disposed of on
March 15,1978 with the direction to the authorities to nake
avai |l abl e a copy of the proceedings of the inquiry. Bef ore
that order had coneto be passed, the appellant had been
dism ssed fromseryvice by an order dated January 31, 1978
which cane to be challenged in Wit Petition No. 23 of 1978.
That petition was di'sm ssed by judgnment dated June 1, 1979
on the ground that a very conplicated question of fact was
i nvol ved. A Letters Patent Appeal being preferred the Bench
al so took the
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view that "a disputed question of fact of conplicated nature
was involved". The Bench, however, observed that its order
will not "prevent the appellant frompursuing whatever other

renmedy may be available to himunder |aw'

6. Thereafter started the present proceeding which consists
of filing of a suit by the appellant on July 26, 1980
chal l engi ng the order of dismssal as void and illegal. The
trial court decreed the suit principally on the ground that
the appellant had not been supplied with a copy of enquiry
proceedi ngs and the dism ssal order was passed in violation
of the mandatory provision of Section 17(5) of the Act. The
Di strict Judge dism ssed the State’'s appeal as being barred
by limtation. The Hi gh Court dismissed the revision
application, whereupon this Court was approached and it
directed the District Judge to hear the appeal on nerits by
its order dated April 25, 1985. The District Judge
thereafter took the appeal on his file and uphel dthe decree
of the trial court on the ground that dism ssal order having
been passed in Violation of Section 17(5) of the Act’' was
null and void. On the H gh Court being approached in second
appeal, it allowed the sane on the grounds nentioned above.
7. Let us now exam ne whether the view taken by the High
Court that civil court’s jurisdiction was barred is tenable.
In taking this view the H gh Court has relied on Section 20
of the Act which has provided that: "Nothing done or
purporting to have been done under this Act shall be called
in question in any Court."

8. Shri Mehta urges that the finality given by Section 20 of
the Act could not have ousted the jurisdiction of civi
court in the present case inasnmuch as the dismssal order
being a nullity, court’s jurisdiction did not get barred
because of the aforesaid provision. To bring hone this
submi ssion of law, we are referred by the | earned counsel to
the Constitution Bench decision of this Court in Ram Swarup
v. Shikar Chandl in which case the Bench while considering
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the effect of Section 3(4) of the U P. (Tenporary) Contro
of Rent and Eviction Act, 1947 which had provided that "the
order of the Conm ssioner under sub-section (3) shall
subject to any order passed by the Conmi ssioner under
Section 7(F), be final", opined in paragraph 13 that the bar
created by the aforesaid provision would not operate in
cases where the plea raised before the civil court goes to
the root of the matter and this would be so where the
i mpugned order is a nullity.

9. Shri Mehta contends that as provision of Section 17(5) of
the Act was held to be nmandatory by a Full Bench of Jamu
and Kashmr High Court in State of J & K v. Abdul GChan
Patwari 2 the di sm ssal order has to be regarded as nullity.
This subnmission is buttressed by referring to one of the
illustrations given in paragraph 13 of Shikar Chand casel
which is that if a statute were to grant permission to a
landlord to sue -tenant after- issuance of notice, non-
i ssuance of the notice would render the inpugned order
conpletely invalid.: It is urged that Section 17(5) of the
Act having provi ded:

1 AR 1966 SC 893: (1966) 2 SCR 553

2 AIR 1979 J&K 17: 1978 Lab I C 1326: 1979 Kash LJ 46
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"After the Comm ssion submts its recomrendati on and after
the Governor arrives at a provisional conclusion in regard
to the penalty to be inposed, the accused shall be supplied
with the copy of proceedings of the inquiry and called upon
to show cause by a particul ar date why the proposed penalty
shoul d not be inposed upon him" (enphasis suppli ed)

the order of dism ssal passed w thout supplying copy of the
proceedings of the inquiry, which provision was held as
mandatory in the aforesaid Full Bench, has to be regarded as
invalid; and so, because of what was stated by t he

Constitution Bench in Ram Swarup case’ civil courts’
jurisdiction cannot be held to have been barred.
10. In support of his submssion, Shri Mehta has also

relied on Shiv Kumar Chadha v. Municipal Corpn. of Delhi3 in
which a three-Judge Bench of this Court speaking through
N.P. Singh, J., while exam ning the question of bar of civi
courts’ jurisdiction because of the provisions contained in
Del hi ~ Muni ci pal Corporation Act, 1957, held that the order
being nullity in the eye of law, the sane anounted to
"jurisdictional error" because of which civil courts’
jurisdiction was not barred as the inpugned order was
outsi de the Act.

11. W may not |abour much on this point because of the
aforesaid |legal proposition and al so because of ~ what was
poi nted out by a Constitution Bench in Dhul abhai v. State of
Mp.4 that exclusion of jurisdiction of civil court ~should
not be readily inferred. So we agree with Shri Mehta that
the Hgh Court erredinlawin holding that the civi
courts’ jurisdiction was barred, inasnuch as there | being
violation of nmandatory provision as contained in Section
17(5) of the Act, it can well be said that the respondents
had no jurisdiction to pass the inpugned order and by doing
so they conmmitted a "jurisdictional error”.

12. Insofar as the second ground given by the Hi gh Court -
the sanme being bar of res judicata - it is clear from what
has been noted above, that there was no decision on nerits
as regards the grievance of the appellant; and so, the
principle of res judicata had no application. The nmere fact
that the learned Single Judge while disposing of the Wit
Petition No. 23 of 78 had observed that:

"This syndrome of errors, omissions and oddities, cannot be
expl ai ned on any hypothesis other than the one that there is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

sonething fishy in the petitioner’'s version......

whi ch observations have been relied upon by the Hi gh Court
in holding that the suit was barred by res judicata do not
at all nake out a case of applicability of the principle of
res judicata. The concl usion of the Hgh Court on this
score is indeed baffling to us, because, for res judicata to
operate the involved i ssue nust have been "heard and finally
deci ded". There was no decision at all on the nerit of the
grievance of the petitioner in the

3 (1993) 3 SCC 161

4 AIR 1969 SC 78: (1968) 3 SCR 662: (1968) 22 STC 416
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aforesaid wit petition and, therefore, to take a view that
the decision in earlier proceeding operated as res judicata
was absolutely erroneous, not to speak of its bei ng
unchari t abl e.

13. In view of the aforesaid; the judgnent of the Hi gh
Court cannot be sustained. The cases have presented no
difficulty to us so far. The head scratching inportant
guestion " is what consequential order is required to be
passed, keeping in view the Constitution Bench decision in
Managi ng Director, ECIL, Hyderabad v. B. Karunakar5 in which
case it was held that non-furnishing of a copy of inquiry
officer’'s report would not nake an order of dism ssal per se
bad if that order had conme to be passed before Novenber 20,
1990, which is the date of the decision of this Court in
Ranzan Khan case6. The dismissal order in present case had
been passed 1ong before the aforesaid date. As per the
decision in ECL, in such a case the natter has to be
referred back as indicated in paragraph 31 of the judgnent
according to which on the matter being taken up ~again the
enpl oyee woul d be served with copy of the report and would
be given an opportunity to show as to howhis or her case
was prejudiced because of the non-supply of the | report.
Then, if after hearing the parties, the court/tribunal @ were
to cone to conclusion that the non-supply of the report had
nade no difference to the ultimate finding and the
puni shnment given, the court/tribunal should not “interfere
with the order of punishnent. The court/tribunal” shoul d not
mechani cal |y set aside the order of dismissal on the ground
that the report was not given; resorting to short cuts were
desired to be avoi ded.

14. Shri Mehta has strenuously urged that this part of ECL
decision would not apply to the facts of the present case
i nasmuch as requirenent to serve a copy of -the proceedings
of the inquiry cannot be said to be part of natural ~justice
here, which was the view taken in Ranzan Khan ~case6 and
whi ch aspect had cone to be principally examned in ECL
caseb. The aforesaid requirement in case at hand owes its
origin to a statutory provision - the sane being  Section
17(5) of the Act. Learned counsel has drawn our “attention
to what has been stated in paragraph 33 of the ECIL case5 in
whi ch the Bench accepted that the law laid dowmn in ' Ranrzan
Khan case6 stating that the decision in that case was
prospective would not apply to those cases where the service
rules with regard to disciplinary proceedings had nade it
obligatory to supply a copy of the report to the enployee

The present being such a case, Shri Mehta urges that the
di smi ssal order has to be set aside by us in this proceeding
itself, as the dism ssal having been passed in violation of
mandatory provision was null and void and a void order has
no |l egs to stand.

15. W& have duly considered the aforesaid subnmission and
because of what 1is being stated later we would have to
di sappoint the |earned counsel because, according to us, a
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view different fromthe one expressed in

5 (1993) 4 SCC 727: 1993 SCC (L&S) Il 84: (1993) 25 ATC 704:
JT (1993) 6 SC 1

6 Union of India v. Mhd. Ranzan Khan, (1991) 1 SCC 588:
1991 SCC (L&S) 612: (1991) 16

ATC 505
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paragraph 31 of ECI L5 cannot be taken even in a case of the
present nature. This is for the reason that violation of
the mandatory provision at hand cannot be said to have per
se rendered the order a nullity.

16. As to when violation of a nandatory provision makes an
order a nullity has been the subject-natter of various
decisions of this Court as well as of courts beyond the

seven seas. This apart, there are views of reputed text
witers. Let us start fromour own one tine Hi ghest Court,
which wused to be Privy Council. This question cane up for

exam nation by that body in Vellayan Chettiar v. Government
of the Province of MadraS7 in which while accepting that
Section. ‘80 of the Code of Civil Procedure is nmandatory,
whi ch was the view taken in Bhagchand Dagadusa v. Secretary
of State for India in Council8 it was held that even if a
noti ce under Section 80 be defective, the sane woul d not per
se render the suit requiring issuance of such a notice as a
precondition for instituting the sane as bad in the eye of
| aw, as such a defect’ can be waived. This view was taken by
pointing out that the protection provided by the Section 80
is a protection given to the person concerned and if in a
particul ar case that person does not require the protection
he can lawmfully waive his right. ~ A distinction was nade in
this regard where the benefit conferred was to serve "an
i mportant purpose", in which case there woul d not be waiver
(see paragraph 14).

17. This point had come up for examination by this Court in
Dhirendra Nath Gorai v. Shudhir Chandra Ghosh9 and a
guestion was posed in paragraph 7 whether an act done in
breach of a mandatory provision(is per force a /nullity.
This Court referred to what was stated in this regard by
Mookherjee, J. in Ashutosh Sikdar v. Behari Lal = KirtanialO
at page 72 and sone other decisions of the Calcutta Hi gh
Court along wth one of Patna H gh Court and it ~was held
that if a judgnment-debtor, despite having received notice of
proclamation of sale, did not object to the non-conpliance
of the required provision, he nust be deened to have waived
his right conferred by that provision. It was observed that
a mandatory provision can be waived if the same be aimed to
safeguard the interest of an individual and has not been
conceived in the public interest.

18. The aforesaid viewwas reiterated in Lachoo Ml wv.
Radhey Shyamll in which it was stated, qua Section 1-A of
U P. (Tenporary) Control of Rent and Eviction Act, ' 1943,
that the sane being nmeant for the benefit of owner of

buildings, if a particular owner did not wish to avail of
the benefit of the section, there was no bar in his waiving
the benefit. It was further observed in this connection in

paragraph 8 that no question of policy, nmuch less public
policy being involved, the benefit or advantage could al ways
be wai ved.

7 AIR 1947 PC 197: 74 | A 223: (1947) 2 M.J 208

8 54 | A 338

9 AIR 1964 SC 1300: (1964) 6 SCR 1001

10 ILR 35 Cal 61, 72

11 CWN 101 1: 6 CLJ 320

11 (1971) 1 SCC 619: AIR 1971 SC 2213
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19. What has been held in Indira Bai v. Nand Kishorel2 by a
three-Judge Bench speaking through Sahai, J. of this Court
is still nore clinching inasmuch as in that case the right
conferred on a pre-enptee by Section 8 of the Rajasthan Pre-
enption Act, 1966 requiring a vendor to serve notice on
persons having right of pre-enmption as a condition of
validity of transfer was held as anenable to waiver. It was
pointed out that the nature of the interest created by the
af oresaid section was a right of the party al one and not of
the public as such. It was then observed that if it be a
right of the party alone it is capable of being abnegated,
as such a right cannot be said to involve any interest of
conmunity or public welfare so as to be in mschief of
public policy.

20. Having seen the pronouncenents of judicial fora, we can
now informourselves as to the view of the reputed authors
on interpretation of statutes as well as admi nistrative |aw
W may start with what has been stated in Muxwell’s The
Interpretation of Statutes. This aspect has been dealt at
pages 328-330 (12th Edn.) and it has been stated that if the

benefit be for the protection of ~an individual in his
private capacity the same can be waived. To illustrate,
reference has been made about wai ver of the benefit of the
Limtation Act. This is on the maxim  of law "Quilibet
potest renunciare’/ juri pro se introducto", neaning "an

i ndi vidual may renounce a | aw made for his special benefit".
Maxwel | then says that if the benefit be one which has been
imposed in public interest there can be no waiver of the
sane.

21. Craies in his Statute Law has opined the sane, as would
appear from what has been stated at page 269 of 7th Edn. By
drawing attention to the aforesaid nmaxim - it ‘has been
observed that if the object of a statuteis "not one of
general policy, or if the thing which is being done wll
benefit only a particular person or class of persons,  then
the conditions prescribed by the statute are not considered
as being indispensable". To illustrate this principle, it
has been stated that if the statutory condition be inposed
sinply for the security or the benefit of the parties'to the
action thensel ves, such condition will not be considered as
i ndi spensabl e and either party may waive it.

22. Crawford in his Interpretation of Laws takes the -sane
vi ew as woul d appear from pages 540-542 (1989 Reprint). The
| earned author while quoting the aforesaid naxi mstates  at
page 542 that requirement |like giving of- notice nmay be
wai ved as the same is intended for the benefit of the person
concer ned.

23. W may also refer to the views expressed by Francis
Bennion in his Statutory Interpretation (1984), wherein this
aspect has been dealt with at pages 27 et seq and it has
been stated that if the performance of statutory duty be one
which would cone within the aforesaid maxim the  person
entitled to the perfornmance can effectively wai ve
performance of the duty by the person bound. As - _an
illustration nention has been nmade (at page 29) of

12 (1990) 4 SCC 668: 1990 Supp (1) SCR 349
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decisions in Toronto Corpn. v. Russell13 and Stylo Shoes
Ltd. v. Prices Tailors Ltd. 14 wherein it was held that a
duty to give notice of certain matters can be waived by the
person entitled to notice, if there is no express or inplied
i ndi cation that absence of notice would be fatal.

24, HWR \Wade's name is well known in the world of
admnistrative law. He has dealt with this aspect at page
267 of the 6th Edn. of his treatise wherein he has quoted
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what Lord Denning, MR said in Wlls v. Mnister of Housing
and Local CGovernment" which is as bel ow

"I take the lawto be that a defect in procedure can be
cured, and an irregularity can be waived, even by a public
authority, so as to render valid that which would otherw se
be invalid."

25. W my end this journey into the field of law by
referring to the neaning of the words "irregularity" as
given at page 469 of Vol. 22-A of "Wrds and Phrases"
(Permanent Edition) and of 'nullity’ at pages 772 and 773 of
Vol . 28-A of the aforesaid book. As to "irregularity" it
has been stated that it is "want of adherence to some
prescribed rule or node of proceeding"; whereas "nullity" is
"a void act or an act having no legal force or validity" as
stated at page 772. At page 773 it has been nentioned that
the safest rule of distinction between an "lrregularity” and
a "nullity" is to see whether "a party can waive the
objection: if he canwaive, it anpbunts to irregularity and
if he cannot, it isa nullity".

26. Let it now be seen whether the requirenment of giving
copy of the proceeding of the inquiry mandated by Section
17(5) of the Act is one which is for the benefit of the

i ndi vidual concerned-or serves a public purpose. If it be
former, it is apparent, inviewof the aforesaid |ega
position, that the same can be waived; if it be latter, it

cannot be. Though' Shri  Mehta has urged t hat this
requi renent serves a public purpose, ~we -do not agree.
According to us, the requirenent is for the benefit of the
person concerned which is to enable himto know as to what
had taken pl ace during the course of the proceedi ngs so that
he is better situated to show his cause as to why the
proposed penalty should not be inposed. ~ Such a requirenent
cannot be said to be relatable to public policy or one
concerned with public interest, “or to serve a public
pur pose.

27. W, therefore, hold that the requirenment mentioned in
Section 17(5) of the Act despite being nmandatory is one

which can be waived. [|f, however, the requirenent has not
been wai ved any act or action in violation of the sane woul d
be a nullity. In the present case as the appellant had far

from waiving the benefit, asked for the copy of the
proceedi ng despite which the sane was not made available, it
has to be held that the order of dismssal was invalid in
I aw.

28. The aforesaid, however, is not sufficient to demand
setting aside of the dismissal order in this proceeding
itself because what has been stated in

13 1908 AC 493: 24 TLR 908

14 1960 Ch 396: (1959) 3 All ER 901

15 (1967) 1 WR 1000: (1967) 2 Al ER 1041
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ECIL case5 in this context woul d nonetheless apply. 'This is
for the reason that violation of natural justice which was
dealt with in that case, also renders an order invalid
despite which the Constitution Bench did not concede that
the order of dism ssal passed w thout furnishing copy of the
inquiry officer’s report woul d be enough to set aside the
or der. Instead, it directed the matter to be examined as
stated in paragraph 31. [Though there is some controversy,
as has been noted at pages 189 to 191 of B.L. Hansaria's
Wit Jurisdiction under the Constitution (1992), on the
guestion as to whether violation of natural justice nmakes an
order void or voidable, it has been accepted by this Court
in paragraph 18 of Nawabkhan Abbaskhan v. State of Cujarat16
that: "[t]he only safe course, until sinple and sure |ight
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is shed froma legislative source, is to treat as void
any order nade without hearing the party affected if the

infjury is to a constitutionally guaranteed right. In other
cases...... As natural justice has since been regarded as a
part of Article 14 by tw Constitution Benches - see

paragraph 72 of Union of India v. Tulsiram Patell7 and
par agraphs 109 and 110 of Charan Lal Sahu v. Union of India"
- it can be stated as on today that an order nmde in
violation of natural justice is void.]

29. According to us, therefore, the |l egal and proper order
to be passed in the present case al so, despite a mandatory
provi sion having been violated, is to require the enployer
to furnish a copy of the proceeding and to call upon the
Hi gh Court to decide thereafter as to whether non-furnishing
of the copy prejudiced the appellant/petitioner and the sane
has made difference to the ultimte finding and punishnent
gi ven. If this question would be answered in affirmative,
the H.gh Court” would set aside the dismssal order by
granting /‘such consequential reliefs as deened just and
pr oper.

30. The -appeal and wit petition are allowed accordingly.
As the dismissal order relates back to 1978, we would
request the Division Bench of the Hi gh Court to di spose of
the matter within a period of three months fromthe date of
the receipt of /this order. I nsofar ~as the pr esent
proceedi ng i s concerned, we nake no order as to costs.

16 (1974) 2 SCC 121: 1974 SCC (Cri) 467:  AIR-1974 SC 1471

17 (1985) 3 SCC 398: 1985 SCC (L&S) 672: AIR 1985 SC 1416

18 (1990) 1 SCC 613: AIR 1990 SC 1480
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