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CASE NO. :
Appeal (civil) 4459 of 1997

PETI TI ONER
Ram Swar oop & Anr.

RESPONDENT:
Mahi ndru & O's.

DATE OF JUDGVENT: 18/12/2003

BENCH
Y. K. Sabharwal & Dr. AR Lakshmanan

JUDGVENT:
JUDGMENT

Dr. AR Lakshmanan, J.

The above appeal was filed by the defendants agai nst the order dated
07.01. 1997 passed by the Hi gh Court of H nmachal Pradesh at Shima in RS A No. 66
of 1987.

The brief facts leading to the filing of the present appeal are:-

One Krishan Dutt, who is the father of the respondents herein, (LRs of plaintiff)

filed a suit for declaration in the Court of Senior Sub-Judge Mahasu at Shim a and

prayed for a decree of declaration thereby declaring the respondent to be in joint
possessi on of the properpty having 1/3rd share and for partition of his share in respect
of shops, vacant plots and for a decree for rendition of accounts. The respondents
alleged in the plaint that the appell ants/defendants are joint owners of the property
detailed in the plaint that the respondents have got 1/3rd share in the properties and are
accordingly entitled to 1/3rd share by partition, the parties being in joint possession of
the properties.

The appellants filed their witten statenent and apart fromtaking | egal objections
have contended that there is no cause of action nor |ocus standi of the respondents to
file the suit that Kanshi Ram (first husband of Gangi) died about 32 years ago and
Gangi the w dow of Kanshi Raminherited the properties. It has been further subnitted
that after about one year of the death of Shri Kanshi Ram Sm. Gangi in accordance
with the custons prevailing in the area becane the wi fe of Bala Ram the father of the
appel | ant s/ defendants and on her narriage with the father of the appellants, all her
rights and interests in the properties which she had i nherited from her husband were
given to Bala Ram and thereupon Bal a Ram occupi ed the said properties as exclusive
owner including the properties in the suit and on the denise of Bala Ramin 1956, the
appel | ant s/ def endants became the sol e owners and in possession of 'the properties. It
was further submitted that the father of the respondents/plaintiffs by nane Mansa Ram
died in 1942. 1t has been further submtted that Snt. Gangi had delivered all the
properties to Bala Ram (second husband) in a private partition and were being used by
Bal a Ram wi thout any interruption. As regards the shops, it was subnitted that the
shops were constructed by the father of the appellants Bala Ram at his own cost and
had a portion of |and which Snt. Gangi had inherited from her husband and delivered to
Bal a Ram and that Bal a Ram was the exclusive and sole owner of this property and on
dem se, the property has fallen in exclusive possession of the appellants. It was also
pl eaded that, in any case, the appellants are in adverse possession of the |and which
they are occupying out of the land in the suit which their father was also in adverse
possessi on.
The chart giving the details of the parties to this action is given bel ow -
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Plaintifffs LR s

Def endant s
Respondents in Supreme Court Appel | a
nts in Supreme Court

On the pleadings, the trial Court framed 9 issues in support of their case. The
respective parties tendered their oral and docunentary evi dence.

The | earned subordi nate Judge cane to the conclusion that the onus to prove
the joint possession of the properties and the respondents having 1/3rd share in the
properties was on the respondents/plaintiffs and that the respondents have failed to
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adduce any positive evidence. The trial Court has al so observed that in the jam band
for the year 1941-42 Snt. Gangi, w dow of Kanshi Ram has been shown as owner of

2/ 3rd share in the property and the janma bandi relates to the year 1945-46 and 1949-

50. Shri Bala Ram Mast Ram and sons of Luru Ram and Krishan Dutt (plaintiff) son of
Mansa Ram are shown as owner of the |and and jama bandi for the year 1957-58 and

Ram Swarup and Jai Dutt (defendants/appellants) are shown as owner of 2/3rd share

of the land. The |lower Court, therefore, came to the conclusion that on the death of
Kanshi Ram Snt. Gangi had remarried Shri Bala Ram and as such all the properties of
Kanshi Ramwith the consent of all his brothers came to her possession on the basis of

a witten proof on the record of the Court. |In conclusion, the |ower Court cane to the
concl usion that the appellants have fully established by their evidence that |ate Shr
Bal a Ram was excl usively in possession of the properties |left behind by Shri Kansh

Ram The trial Court also came to the conclusion that the plaintiffs/respondents have
failed to discharge their onus on the plea raised in the plaint by letting sufficient
evi dence on record.

Agai nst the order of disnissal of the suit, the plaintiffs/respondents preferred an
appeal before the H gh Court of- Hi machal Pradesh. The said appeal was ultimtely
assigned to the Court of District Judge, Solan and the |learned District Judge vide order
dat ed 20. 12. 1986 accepted the appeal of the respondents/plaintiffs and set aside the

j udgrment ‘of 't he seni or sub-judge and passed a decree in favour of the

pl aintiffs/respondents and agai nst the appel | ants/defendants. The |learned District
Judge, in his order, observedthat it stood established that Snt. Gangi renarried Bal a
Ram and there is no disputeto the marriage of Smt. Gangi with Shri Bala Ram by any

of the parties and the factum of remarriage and the transfer of properties has been
stated in one docunent. However, the learned District Judge observed that Sm. Gang

on her remarriage forfeits her rights over the properties of her first husband Kanshi Ram
whi ch she inherited fromhim Therefore, the |learned District Judge held that on
remarriage of Snt. Gangi the estate inherited by her from her husband devol ved in

favour of Mast Ram Bal a Ram and-sons of Luru Ram nanely, Mansa Ram father of

the plaintiff and Krishan Dutt (plaintiff) in equal shares and accordingly the
plaintiffs/respondents canme to occupy 1/3rd share in joint properties. As regards
partition, the District Judge held that it was not ‘acted upon and the parti es consi dered
thenselves to be the joint owners of the land in dispute and, therefore, the question of
the appellants being in the adverse possession in the joint properties will not arise at al

and accordingly set aside the judgment and order of the trial Court and allowed the

appeal of the plaintiffs/respondents. Against the order of the |learned District Judge, the
appel | ants/defendants filed a regular second appeal before the H gh Court of H macha
Pradesh at Shima and contended in the appeal that the | earned District Judge has
conmitted a grave irregularity by not adverting to the entire claimof the appellants and
erroneously allowed the appeal in favour of the respondents herein. It was further
contended by the appellants that the | ower appellate Court has totally m sconstrued the

pl eadi ngs of the parties especially the plea set-up in the witten statenent. Likew se, it
was submitted that the first appellate Court has failed to appreciate the plea that on the
death of Kanshi Ram his properties were inherited by Snt. Gangi as after about one

year of the death of her husband Snt. Gangi in accordance w th the custonms of the

illaqua becane the wife of Bala Ram and all her rights and interests in the properties

whi ch she had inherited fromher husband with the consent of all the brothers in a
panchayat vested in Bala Ram and ever since Bal a Ram has occupi ed the properties

as exclusive owner.

The Hi gh Court of Hi machal Pradesh, ignoring the subm ssions nade by the
appel l ants, by interpreting the provisions of the H ndu Wdow Renarriage Act, 1856
came to a conclusion that on remarriage Snt. Gangi |lost all her rights, title in the estate

of her deceased husband and, therefore, she could not have transferred such rights,

title and interest in favour of Bala Ram and Exhibit PX which is a witing relating to the
marriage and transfer of the title would not confer any right, title or interest on Bala
Ram The Hi gh Court al so observed that the document relating to the transfer of the
estate of Kanshi Ramin favour of Bala Ram does not appear to have been given effect

to and the fact that the docunent was not given effect and nutation of the inheritance

was accepted can be inferred fromthe evidence that the parties are enjoying the
properties jointly.

Aggri eved by the judgnent of the Hi gh Court, the unsuccessful defendants
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preferred the Special Leave Petition. Leave was granted on 09.07.1997 and the
operation of the inpugned judgnent was stayed during the pendency of the appeal and
it was directed that no third party interest be created in the neanwhile by either party.

We heard M. Ashok Grover, |earned senior counsel for the appellants and M.

E.C. Agrawal a, |earned counsel for the respondents. W have perused the plaint,
witten statenent, replication and the orders passed by all the Courts and al so the
evi dence tendered both oral and docunentary. Though several contentions were

rai sed before the Courts bel ow by both the parties, the | earned counsel for the
appel l ants confined his argunent in regard to the right of the widowto inherit the
property as per the customs prevailing in the area and as to whether the provisions of
the H ndu Wdow Remarriage Act, 1856 were applicable to the area in question. It was
al so argued by | earned counsel for the appellants that Smt. Gangi (w dow) on

remarri age does not lose all her rights in the property and el aborated this argunment with
reference to the specific pleadings and al so on oral and docunmentary evi dence.

M. E.C. Agrawal a, 1 earned counsel appearing for the respondents subnitted

that Snt. Gangi on her remarriage with Bala Ram | oses all her rights in the property

even though there is no dispute to the marriage of Snt. Gangi with Shri Bala Ram by

any of the parties. |In this regard, he invited our attention to the provisions of the Hindu

W dow Renarriage Act, 1856 and certain provisions of the H machal Pradesh Land

Code. It was further submtted by himthat after the marriage of Snt. Gangi with Bal a
Ram (father of the appellants herein), Smt. Gangi lost all rights in the properties

i nherited by Snt. Gangi from her husband. He would further argue that the H gh Court
by properly interpreting the provisions of the H ndu Wdow Renarriage Act, 1856 cane

to a correct conclusion that on renmarriage Smt. Gangi lost all her rights, title in the
estate of her deceased husband and, therefore, she could not have transferred such
rights, title and interest in favour of Bala Ram It was also his contention that Exhibit P
X

woul d not confer any right title or interest onBala Ramand that the said docunent was
not given effect to and acted upon

On the above pl eadi ngs and argunents, the follow ng inmportant questions of
| aw woul d arise for consideration:-
a) Vet her the subsequent applicability of the H ndu Wdow Remarri age
Act, 1856 which cane to be enforced in the area in question w.e.f.
01.01. 1950 vide the Merged States (Laws) Act, 1949 can retrospectively
take away the rights of Snt. Gangi who got the property under famly
customof illaqua by a deed of the year 1932 to whi ch docunent the
father of the plaintiff Mansa Ramwas a party who died in 1942;
b) Can the plaintiff Krishan Dutt who was born on 07.10.1938 and attai ned
majority in 1956 maintain a suit as franed on 17.10. 1968 and whet her
the said suit is barred by Iinmtation

c) Wet her the parties were governed by the custom of the illaqua.

We have perused the plaint. In the plaint, a very short one, the respondent has

all eged that he has got 1/3rd share in the entire property and as such he'is entitled to
1/3rd share by partition, the parties being in joint possession of the properties. |In para

3 of the plaint, the respondent has stated that he filed an application for partition of |an
d

bef ore the Assistant Collector, Mahasu but the Departnent raised a question of title and
the Assistant Collector directed himto get the declaration in respect of the title froma
conpetent Civil Court and hence the suit. |In para 4 it is averred that the defendant no.1
is realising the rentals of the shop and has not rendered accounts to the plaintiff and
hence he is liable to render accounts and that the plaintiff is entitled to have the shops
partiti oned and to have separate possession of the same to the extent of 1/3rd share.

A detailed witten statenent was filed on behalf of the appell ants/defendants

rai sing the foll ow ng objections:

1. The suit is not within tinme;

2. The plaintiff is estopped fromfiling the suit due to his own acts, deeds,

aqui sence, admi ssion and conduct of his father (Mansa Ran) and not her

in the witten statenent.

In the witten statement a specific plea has been raised in regard to the famly

customof the illaqua and the inheritance of the suit properties.
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It is useful to reproduce the said paragraphs;

"That out of the land in suit, |and neasuring 63 Bi ghas 6 Bi swas was
previously owned by Shri Kanshi Ramto the extent of 2/3 share and

Shri Bala Ram  Shri Mansha Ram and Mathu alias Mast Ram 1/3

share. Shri Kanshi Ram was in occupation of |and separately and
Sarvashri Bal a Ram Mansha Ram and Mat hu were hol ding the | and
separately due to private partition. Shri Kanshi Ram di ed about 32
years ago. Shrimati Gangi, his wi dow inherited his properties. After
about one year of the death of her husband, Shrimati Gangi, in
accordance with the customof the illaqua, becanme the wife of Shri Bal a
Ram father of the defendants and gave up all her rights and interest in
the properties, which she had inherited from her husband, with the
consent of Shri Mansha Ram father of the plaintiff and Shri Mathu alias
Mast Ram in a Panchayat, in favour of Shri Bala Ram and since then

Shri Bal a Ram occupi ed, “as excl usive owner, the property including the
 ands, held by Shri Kanshi ‘Ramduring his life time. After the death of
Shri Bala Ram the defendants are the sole owner and are in occupation
of the l'ands, delivered by Mst. Gangi, as stated above. The plaintiff has
no right, title or interest in the said 2/3rd share of Shri Kanshi Ram

(e) That the Revenue entries, showing the plaintiff and defendants as

joint owners and showi ng the defendants to be owners to the extent of

2/3 and the plaintiff to the extent of 1/3, are totally wong, against facts,
illegal and wi thout jurisdiction and are in-operative against the rights of
the defendants. The parties are not in joint possession of the lands in
suit and the allegations of the plaintiff are false to his know edge. The
Revenue authorities had al so wongly entered mutation No. 303 relating

to I khraj Nam of Mst. Gangi, which was attested on 17.1.1949. The

orders of Revenue authorities onthe said nutation are also illegal

unaut hori sed and wi thout jurisdiction and are in-operative against the
rights of the defendants.

3. Para 4 is totally denied. The defendants are sole and excl usive
owners and are in possession of the shops in question.. The plaintiff has

no right, title or interest therein and has no |ocus standi to claimpartition
of the shops or rendition of account of income of the said property to

whi ch the defendants are exclusively entitled."

In the replication statenent filed by the plaintiffs/respondents herein the

avernents made in para 1A as above has been sinply denied. M. Ashok Grover, also
invited our attention to the evidence tendered by the defendants and in particular D W
8 (Snt. Gangi) It is beneficial to reproduce here the evidence in Chief exam nation of
D.W 8:

"Transl ation of the statenent of Snt. Gangi-w dow of Bala Ramr/ o Sol an
vill age age 56 years, occupation House- hol ds. ...0On S A

Shri Kanshi Ram deceased was ny husband. Shri Kanshi Ram used

to live separately from S/ Shri Bala Ram WMathu Ram and Mansha Ram  Shr

Kanshi Ram di ed 38/ 39 years back. He was in possession of an area of 60

bi ghas of land at the tine of his death. On the death of Kanshi Ram | (got his
entire property in succession. | remarried Shri Bala Ram after one year from
the death of Shri Kanshi Ram The deci sion about this remarriage was taken
in the Panchayat. S/ Shri Devi Singh, Dhani Ram Paras Ram contractor

Bhoval and Ram Nath r/o village Sol an, Mathu, Mansha Ram  Bal a Ram

Ram Si ngh and Ram Nath ny brothers were present in that Panchayat. This
Panchayat’s neeting was held in nmy house. | was 18 years ol d when Kansh

Ram expired. My brothers arranged the neeting of this Panchayat in order to
make necessary arrangenments about ny maintenance. Shri Bal a Ram had

accepted ne as his wife with the consent of S/ Shri Mthu and Mansha Ram

The property bel onging to Kanshi Ram was given to Bala Ram (objected to

gua the docunent the copy of which is nmarked 'K already on record). | have
heard the contents of the original witing marked 'K . It is the same witing
whi ch was scribed at that time. |Its contents were read over and | had

appended ny signatures on it. All had appended their signatures or thunb-
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inpressions on it. There is a customin our illaqua that on renmarrying anot her
person that is to say that on the death of a brother his widowis remarried by
the other brother and the property belonging the former is succeeded by the
latter, whomthe wi dow be remarries. Mansha Ram and Mat hu were call ed

because their consent was to be obtained. They had consented to these

pr oceedi ng: -

Fromthat day onwards, Shri Bal a Ram becane the owner of the

noveabl e and i moveabl e property of ny first husband. He had taken over

the possession also of that property. Thereafter Bala Ramlived with nme".

In the cross exam nation nothing has been elicited fromD. W 8 Snt. Gangi to

di sl odge her case in regard to the customof illaqua and her remarriage with Shri Bal a
Ram after the death of Kanshi Ram on the decision about the remarriage in the
Panchayat. The evidence tendered by D.W 8 has been corroborated by DDW 6 Ram

Nat h whose occupation is zamindari. He deposed that after one year fromthe death of
Kanshi Ram he call ed a neeting of Panchayat and enquired from Mansha Ram (fat her

of plaintiff) Matu Ram and Bal a- Ram who were the near relations of Snt. Gangi about

her future mai ntenance and upon this with the consent of all Snt. Gangi settled with
Bal a Ram and the property of Kanshi Ram was given to Bala Ram and since then, Bal a

Ram becanme the owner of that property. He also deposed about the witing which was
executed in the presence of the Panchayat and he also identified the signatures on this
witing. He would further depose that this witing was read over to all the w tnesses and
Mast Ram Mansa Ram (father of the plaintiff) Bala Ram and Snt. Gangi have

appended their signatures and thunb inpressions on the docunent in his presence.

D. W9 Ram Swar up (defendant) has al so deposed about the remarriage of Gangi with

Shri Bala Ram after the death of Kanshi ‘Ramand the inheritance of the property by

Bal a Ram etc. and the execution of the documents in the presence of Panchayatdars.

He al so deposed that on behalf of the plaintiff Krishan Dutt his nother Snt. Kal avath
participated in that partition. “P.W1 is a teacher in Government Hi gh School. This
evidence will be of no assistance. P.W2 is Krishan Dutt, plaintiff hinself. He did not
deny the marriage. On the other hand, he said on the death of Kanshi Ram Snt.

Gangi had renmarried Bala Ram according to the custom and that he has sinply denied

to a suggestion nade as to whether he was aware of remarriage of a widow with any of
the brothers of earlier husband the property inherited by her fromthat husband woul d
stand devolved to her newly married husband with the consent of other brothers of her
husband. He also sinply denied that Smt. Gangi had renmarried Bala Ramw th the

consent of his father Mansha Ram

We shall now refer to the crucial docunment, the conproni se deed nmarked as

Exhi bit PX. The document reads thus:

" COVPROM SE DEED

"Since Pt. Kanshi Rams/o Pt. Ganga Ramr/o Village Sol an had

expired i ssuel ess on the 18th Manghar, 1967 and his widow i's in possession

of the property in her capacity as an owner. The aforesaid widowis quite
young. Since the death anniversary of Kanshi Ram has been sol enni sed
yesterday i.e. the 8th Posh, 1988 B. K. and now t he aforesaid widowand her
brothers S/ Shri Pt. Ram Nath and Pt. Ram Singh s/o Pt. Ram Saran, 'r/o

Vil |l age Dadayog desire that necessary arrangenents for her future livelihood
be made. Upon this the foll owi ng Panches were appoi nted by these people

and the neeting of Panchayat has been hel d today.

Meht a Paras Ram contractor r/o Village Chawal, Mehta Dhani Ramr/o

Village Mungru Il laqua Patiala and Mehta Devi Singh r/o Village Changar

were appointed fromthe Biradari (Brotherhood) and Ram Nath was appoi nt ed
from Solan. Since Pt. Bala Ram Pt. Mansha Ram and Pt. Mast Ramare the
successors of Pt. Kanshi Ram who died issuel ess, so all of themwere asked
about the future livelihood of the wi dow as she did not want to | eave that
house. Pt. Bala Ramreplied that we had been hel ping the wi dow in al

respects for the last one year and simlarly we would be hel ping her in future.
Upon this the wi dow and her brothers expressed the desire that the widowis
too young and at the prine of her age and thus she should not be hel ped in
that way. One of the right-holders should Iive at her house, help her and keep
her as his wife in accordance with the |ocal custom On enquiring Mt. Gang
wi dow of Kanshi Ram preferred to keep Bala Ram at her house and to remmin

as his wife. Upon this, the matter was enquired from Mst. Murtu wife of Bala
Ram and she al so consented to it and agreed to all the points. Qher brothers
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of Bala Ram have al so agreed to this effect. For aforesaid reasons, Mst.
Gangi wi dow of Pt. Kanshi Ram was kept as wife of Pt. Bala Ramin the
presence of the Panchayat and it was deci ded that fromtoday onward Pt.
Bala Ramwi Il be the owner and possessor of the noveable and i moveabl e
property of the deceased. The brothers of Pt. Bala Ramviz. S/ Shri Pt
Mansha Ram and Pt. Mast Ram have agreed to it happily. Therefore, this
conprom se deed has been reduced into witing with the consent of al
concerned including the brothers of Mst. Gangi, so that it may forma part of
record.

9th day of Posh, 1988.
Sd/- (In Hndi) Mst. Gangi. Sd/- (In H ndi) Bala Ram
Sd/- (In Hi ndi) Mansha Ram Mansia. Sd/- (In Urdu) Mast Ram
Thunmb I npression of Mst. Murtu & Sd/- (In Urdu) Ram Singh Vill age Dadyog.
Si gnatures of Panches.

Encircl ed ] Sd/- (In H.ndi) Ram Nath Sol an

In red and ] Sd/- (In-Hndi) Mehta Paras Ram Chawa
Mar ked as ] 8d/- (I'n H ndi) Dhani Ram Mangru

K1 ] Sd/-"(In H ndi) Devi Changar

Seal s of copying Agency"

The above docunent was signed by Sm. Gangi in Hindi Bala Ram Mnsha

Ram (father of the plaintiff) and Mansia in H ndi one Mast Ramwho is the brother of
Bal a Ram has signed in Udu. One Murtu affixed his thunb inpression on the
docunent, one Ram Si'ngh Vill age Dadyog has al so signed in Urdu. The document was
attested by 4 persons in H ndi who are near relations.

A readi ng of the above docunents coupled with the specific avernent made in
the witten statenent and of the oral evidence of Sm. Gangi and others clearly

establish the custom pl eaded by the defendants in the witten statenent. It is a settled
| aw by a catena of decisions of this Court and also of the other H gh Courts that a
custom nust be pl eaded and proved. In the instant case, the defendants have

specifically pleaded the customprevalent in the conmunity in the area in question and
al so proved beyond any reasonabl e doubt in regard to the said customand the

i nheritance of the property by Bala Ram and the enjoynment of the sanme by himtill his
death and thereafter, the defendants/appellants right to inherit the said property.

The evidence available in this case clearly proves the case of the defendants

that on remarriage Snmt. Gangi would not forfeit her right to the suit properties which she
got from her husband earlier. It was also proved that nmarriage with Bala Ram does not

di vest her of her right in the properties. The plaintiffs/respondents herein have

m serably failed to prove otherwi se on the custompl eaded, proved and established by

the defendants.

In our opinion, both the | ower Courts have failed to appreciate the fact that the
partition took place with the consent of the parties including the father of the
respondents and as such the respondents are estopped fromfiling this suit.

The High Court, in our opinion, by msinterpreting the provisions of the Hi ndu

W dows Remarriage Act cane to a wong conclusion that on remarriage Snt. Gang

lost all her rights, title in the estate of her deceased husband. ' The main question which
was rai sed before the H gh Court was that after the marriage of Smt. Gangi with Bal a

Ram (father of the appellant) all rights of the properties inherited by Snt. Gangi from
her husband devol ved on Shri Bal a Ram and Bal a Ram has been enjoying all the

properties exclusively with the consent and knowl edge of the other brothers. This

i nportant fact has been overl ooked by the Hi gh Court. The Hi gh Court also wongly
observed that the docunent relating to the transfer of the Estate of Kanshi Ramin

favour of Bala Ram does not appear to have been given effect to. The further

observation of the H gh Court that Snt. Gangi on her marriage |loses all her rights in the
properties as per the provisions of the H ndu Wdows Remarriage Act is basel ess and
incorrect. It is seen fromthe records that the H ndu Wdows Remarriage Act, 1856

cane to be enforced in the area in question w.e.f. 01.01.1950 vide the Merged States
(Laws) Act, 1949 whereas the docunent conprom se deed was executed in the year

1932 signed by Snt. Gangi and other Panchas’ and the father of the plaintiff and the

ot her witnesses. Therefore, the provisions of the H ndu Wdows Rermarriage Act, 1856

was not applicable to the area and the provisions of the Act cannot be nmade applicable
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retrospectively. In our opinion, the conprom se deed does not debar her from /|l osing al
her rights in the properties and she was fully conpetent and entitled to inherit all the
properties.

The High Court, in our opinion, has also mserably failed to appreciate the fact

that there was no pleading by the respondents in their plaint and the replication nor they
had clainmed the forfeiture nor the provisions of the H ndu Wdow Remarri age Act were
applicable. W have already noticed the consent for conprom se was given by the

father of the plaintiff who was one of the signatory to the conpromn se deed and once

the consent havi ng been given cannot be challenged by his successors or wthdrawn

unl ess the sane has been obtained by fraud and/or is contrary to law. There is

absol utely no such plea by the respondents in the present proceedings nor it is the case
of the respondents that there was any fraud.

Once the rights have been relinquished by the father of the plaintiff, the sane, in

our view, cannot be challenged and even if the sane has to be challenged it has to be
done within a period of 12 years and admittedly no such case was filed by the
respondents/ (plaintiffs \026 Krishan Dutt, who was born on 07.10.1938 and attai ned
majority i'n Cctober, 1956) and filed the instant suit on 17.10.1968. Therefore, the

| earned trial Court rightly came to the conclusion that the suit of the respondents was
barred by time. However, the appellate Court and the Hi gh Court have failed to give
any reasoning as to howthe suit of the respondents was within tinme.

The cause of action arose to the plaintiff on his attaining majority to repudiate

the title of the respondents/defendants which was al so nade in the year 1955 when the
earlier suit was instituted by Bala Ramunder Exhibit P8. The adm ssions made by the
father of the respondent adnmitting the partition through docunentary exhibits marked A
& J and Conprom se Deed which were proved to be signed by Mansa Ram (fat her of

the plaintiff) and Snt. Kal avathy (mother of the plaintiff). Exhibits narked X, DX and
DX1 whi ch appears the thunb i npression of Snt. Kalavathi (nother of the
respondent/plaintiff) shows that the partition was duly acted upon

The High Court and the first appellate Court have acted with naterial irregularity
and failed to appreciate the fact that the plea of partition/conproni se was supported by
docunent ary evi dence.

In the instant case, the father of the respondent was a consenting party as such

on the execution of the docunent, properties having been passed on to the father of the
appel l ants, the appellants got a valid title which cannot be chall enged by the
respondents.

Yet anot her reason which pronpted the H gh Court to decide against the

appel | ants was that consequent upon the renmarriage under Section 2 of the Hindu

W dow Renmarriage Act, the widow |l oses all her rights andinterest possessed by her in

the property by her husband and she woul d, therefore, be not entitled to claimpartition
of the share of the deceased husband. In this context, |earned counsel for the
respondents/plaintiffs invited our attention to the provisions of 'the Himachal Pradesh
Land Code. The H ndu Wdow Remarriage Act and the Bhagat State Gazette 1026 Part A

and a passage in the Sima District Gazette to the effect that a widow if she renarries
whet her in or out of her husband's fanmily is not entitled to his property.. In our opinion
the present case on hand is different fromthe case nentioned in the gazette. There is

no evi dence on the record to show that the provisions of the said Act, the passage in

the gazette were applicable to the area in question and to the conmunity in particular
Secondly, the property was transferred by virtue of the customwhere the
respondent s/ appel l ants were a consenting party and the property having been passed

on to the appellants father cannot be either taken back or challenged on the ground that
the properties still continue to be joint. Above all, there is no plea in the plaint to the

said effect and that the Bhagat State Gazette has not been marked as an Exhibit.
Therefore, no reliance can be placed on the Gazette. M. Agrawal a has argued that

wi thdrawal of the earlier suit by the parties and nutation of records in favour of the
respondents/plaintiffs jointly cannot now be chall enged by the parties. This contention
has no force. Late Bala Ramhas instituted a suit for declaration. The suit was

di sm ssed on 27.06. 1958 by the sub-Court Exhibit P-12. The defendants preferred an
appeal in the District Court. 1In the said Court, the appellants therein preferred an
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application under Oder XXIIl Rule 1 read with Section 157 CPC for pernission to

withdraw the suit with permission to file a fresh suit as is clear fromthe perusal of the
records. The learned District Judge had allowed the application and granted | eave to

the appellants therein to withdraw fromthe suit with liberty to institute a fresh suit in
respect of the same subject matter. Thus, it is seen that fromthe w thdrawal of the suit,
the parties are relegated to the position in which they were before the institution of the
previous suit. The defendants/appellants or their father had not instituted a fresh suit
and not instituting the suit does not have any effect on the present suit. |In the instant
case, numerous docunents have been produced on record in the shape of the rent

notes, docunments fromthe Minicipal Conmittee regarding paynment of taxes show ng

excl usi ve ownershi p and possession of the appellants or their predecessor Shri Bal a

Ram Shri Krishan Dutt (the plaintiff) or his predecessors never dealt with the said
property in any capacity. = The exclusive possession of the appellants, construction of
additional building in the land in question and ouster of the respondents/plaintiffs was
duly established by the above docunents.

We, therefore, hold that the appell ants/defendants are entitled to succeed in this
appeal and the suit filed by the respondents herein is liable to be dism ssed.

In the result, we answer question No. (a) in the affirmative and in favour of the
appel | ant's; 't he subsequent applicability of the Hi ndu Wdows Re-narriage Act 1856
can have no retrospective effect and cannot take away the right of the w dow who got
the property in the year 1932. Question No. (b), this question is also answered in
favour of the appellant; the suit is barred by limtation. Question No. (c), on the peculia
r
facts and circunstances of this case the parties were governed by the custom of the
illaqua .

The case of the appellant is fully supported by the pleadings, evidence- ora

and documentary and also on |aw. -~ We, therefore, have no hesitation to set aside the
judgnent of the Hi gh Court whichis inmpugnedin this Appeal and dismss the suit filed
by the respondent (plaintiff).” However, considering the nearness of the relationship
bet ween parties we say no costs.




