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ACT:

Constitution of |India, 1950, Article 22(5) and Section
3(3) of the Conservation of Foreign Exchange and Prevention
of Snmuggling Activities Act, 1947-Meaning and inmport of-
Failure to supply the -translations of the docunents etc.
relied on, in the |anguage known to the detenu and/or
del ayed- Supply w thout conmunication of the reasons recorded
for the delay would be a clear violation of the
constitutional nandate of Article 22(5).

HEADNOTE:

On April 15, 1982, the Customs O ficers rai ded bungal ow
No. 3, Sweta Park Society, Bhuderpura, Anbawadi, Ahnedabad,
al l egedly belonging to the petitioner-detenu, but standing
in the nane of Rekhaben Champaklal Seth—and during the
search that followed in the presence of the petitioner and
one Hasmukh Prabhudas Sharnma contraband of several itens
were recovered and seized under the reasonabl e belief that
they were smnuggled goods liable to be confiscated under the
Customs Act, 1962. This seizure was foll owed by recording of
confessional statements of the petitioner and his. co-
conspirators. During the follow up action certain  other
prem ses were searched and further contraband was seized. By
an order dated April 19, 1982, issued by the “State of
Guj arat under Section 3(1) of COFEPOSA, the petitioner was
detained in Ahmedabad Central Prison, with a view to
preserving himfrom keepi ng and transporting snuggl ed goods.
Grounds of detention dated April 23, 1982 al ongwi th copies
of statenments and docunments relied upon by the detaining
authority were served on the petitioner. The petitioner’s
representation to the Advi sory Board was accepted, since the
failure on the part of the detaining authority to supply the
translations in Udu of the grounds and docunents relied
upon, anmpbunted to a clear violation of the constitutiona
nmandate of Article 22(5) vitiating the order of detention
Consequently, the order of detention was revoked by the
State under section 8(f) of COFEPOSA and directed his
rel ease forthwith, unless he was required to be retained in
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custody under orders of any conpetent Court of Law. However,
on the sanme day i.e. on 1st of July 1982, the State
Governnment passed another order of detention against the
petitioner under section 3(1) of the COFEPOSA and served it
on himon 2nd of July 1982 whilst he was in judicial custody
under Court’s Order in two cases, one under the Arms Act and
anot her under the Foreigner’'s Act. This detention order was
al so passed with a viewto preventing him from snmuggling
goods and engaging hinself in transporting snuggled goods
and keeping snuggl ed goods." G ounds of detention running
into 32 typed pages in English together with copies
541
of all the statements and docunments referred to and relied
upon in the grounds, in regional |anguage, were served upon
the petitioner on 7th July, 1982. Urdu translations of only
some of these docunents were supplied on 15th of July 1982
wi t hout furnishing  the recorded reasons for the delay in
supplying them The petitioner’s representati ons rmade
through hi's counsel “on 5th August 1982, having been rejected
on 13th. ‘August, 1982 the petitioner has filed this wit
petition under— Article 32 of the Constitution, contending
that non-supply of Urdu translations of sone of the
statenments and documents relied wupon by the detaining
authority. In spite of the revocation of an earlier order on
this ground, and the “non-conmmunication of the reasons for
the delayed supply of Urdu translations in respect of the
rest of the docunents, have resulted in violation of Article
22(5) of the Constitution read with section 3(3) of the
COFEPCSA.

Allowi ng the Petition, the Court,
N

HELD: In section 3(3) of the COFEPCSA, the concept of
“reasonable tine", or "the shortest possible time" or
reasonably requisite tine", predicated by the expression "as
soon as may be" has been retained but it is only with a view
to neet the practical exigencies of admnistrative affairs
that the detaining authority is permtted to comunicate the
grounds of detention, not latter than 5 days ordinarily, and
not |ater than 15 days, if there are exceptiona
circunstances and that too with a safeguard of reasons being
recorded in witing. In other words, section 3(3) provides
for the outer limts and the grounds of —detention nust,
therefore, be furnished to the detenu ordinarily within 5
days from the date of detention but in exceptiona
circunstances and for reasons to be recorded in witing, the
time may stand extended but in any event it cannot be |ater
than 15 days from the date of detention. Unless the first
duty inmposed wupon the detaining authority wunder Article
22(5) is discharged within the prescribed time, it would not
be possible for the detenu to exercise his right of naking a
representati on against his detention-a corresponding right
arising from the second duty cast on the detaining
authority, nanely, to afford the detenu the earliest
opportunity of maki ng such representation against his
detention. [549 D-H, 550 A-B]

Abdul Jabbar Butt v. State of Jammu & Kashmir, [1957]
S.CR 51; AK Ray's case [1982] 1 S.C.C. 271, referred to.

2:1 The principle clearly enunciated in Sm Icchu
Devi’'s case [1980] 4 S.C.C., 53 is that copies of al
docunents, statenments and materials referred to or relied
upon in the grounds of detention (neaning thereby which has
i nfluenced the mnd of the detaining authority in arriving
at its subjective satisfaction about the necessity to detain
the detenu) nust be conmunicated to himwithin the tine
prescri bed under section 3(3) of the COFEPCSA and that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 16

without this the right to make representation cannot be
neani ngful | y exercised. [552 D E]

2:2 Fromthe decided cases, it would follow that if the
grounds together wth copies of all docunents, statements
and other materials incorporated in the grounds by reference
on which the detaining authority has relied are required
542
to be communicated to the detenu under Art. 22(5) read with
section 3(3) of COFEPCSA within the prescribed tinme, the,
not merely the grounds of detention but also the copies of
all incorporated docunents, statements and other materials
nmust be supplied to the detenu in a script or |anguage which
he understands and failure to do so would amobunt to a breach
of the nmandate contained in Article 22(5) read with section
3(3) of COFEPCSA. [553 C- DO

Lal | ubhai Jogi bhai Patel’'s case [1981] 2 S.C. R 427,
Hari ki san’ s case [1962] Supp. 2 S.C. R 918, Hadi bandhu Das’ s
case [1969] 1 SIC R 227, Smt.  Razia Umar Bakshi’s case
[1980] Supp SCC 195; Kanala Kanyalal Khushalani’'s case
[1981] 1 'S.C.C. 748 and Sunil Dutt’'s case A l.R 1982 SC 53,
referred to

2:3 Not merely the exceptional circunstances nust exi st
justifying the delay in comunicating to the detenu all the
materials relied upon, but these should be conmmunicated to
the detenu to enabl e him to make an effective
representation. [554 G H

Bi shwa Mbhan Kumar Sinha v. State of Bihar & Os |.L. R
(1974) 53 Pat. 884;  Bishawanath Prasad Keshari v. State of
Bihar & Os. |I.L.R (1975) 54 Pat. 72; approved.

3:1. Preventive -detention is a serious invasion of
personal liberty and the normal nethods opento  a person
charged with conmm ssion of any offence to  disprove the
charge or to prove his innocence at the trial ‘are not
available to the person preventively det ai ned and,
therefore, in preventive detention jurisprudence whatever
little safeguards the constitution and the enactnents
aut hori sing such detention provide assunme utnost inportance
and nust be strictly adhered to and one of such safeguards
is that unless exceptional circunstances really obtain the
delay in supply of grounds of ‘detention as also the
docunents and statenents incorporated  therein by reference
beyond the normal period of five days would be fatal. [556
D F]

Inall the facts and circunstances no exceptionha
circunst ances obtained in the case justifying the delay and
as such the sane constitutes a breach of the constitutiona
as well as legislative nandate. (1) Upon revocation of the
earlier detention order on 1st of July 1982, there was no
urgency to issue the inmpugned order on the sane day or serve
it on the detenu on the follow ng day since he was already
injudicial custody in other tw cases, one under-the Arns
Act and the other under the Foreigners Act and no bai
havi ng been granted to him there was no fear of his
absconding from Ahnedabad, there being no wurgency the
detaining authority could have kept all the naterial ready
in Udu and supplied the same to him imediately after
detaining himsecond tinme; (2) In the absence of information
as to the nunmber of Urdu translators put on the job except
vaguely stating "handful translators were avail able" and the
reasons for not entrusting to others who do not observe
Ranzan. it is difficult to swallow the proposition that the
State Governnent (with all its power and resources coul d not
find requisite nunber of qualified persons to do that job so
as to nmke Udu translations of the concerned docunents and
statenents available to the detenu within the normal period




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

of five days; and (iii) Wth the previous

543

detention order having been vitiated on the very ground,
greater vigilance and expedition was expected from the
detaining authority. [556 G H, 557A-F]

3:2. It is true that neither Article 22(5) of the
Constitution nor does the COFEPCSA contain any provision
which casts a duty upon the detaining authority to inform
the detenu anything about the exceptional circunstances due
to which delay nmay occur or about the fact whether reasons
have been recorded in witing or not for the delay. It is
also true that the court will, of course, go into and
satisfy itself about these matters when any issue in that
behal f is raised before it. [557 H, 558 A]

3:3. Under the ~schene of COFEPCSA, against his
detention the detenu has a right to make a representation to
an authority as well as to the Advisory Board and such
representati on agai nst his detention can be on nerits of the
grounds of detention as also for the failure on the part of
the detaining authority to -observe strictly the requisite
saf eguards and on satisfying the superior authority or the
Advi sory Board on either count he is entitled to have his
detention revoked or quashed. In other words, the detenu is
entitled to satisfy either the superior. authority or the
Advi sory Board that the delay that has occurred in the
supply of requisite material to him was not justified
because exceptional circunmstances di d not exist or those put
forward were wunreal ‘or invalid. Ooviously, the detenu will
not be in a position to do so  if the alleged exceptiona
ci rcunmst ances are not conmunicated to him Therefore, duty
to inform the detenu about the existence of exceptiona
circunstances and what they were for ~delay in supplying
grounds of detention and/or the docunents and statenents
i ncorporated therein arises by necessary inplication and
flows from the right whichis conferred upon the detenu to
make representation against the .detention. The inpugned
failure in this case constitutes another breach of the
safeguard contained in Article 22(5) of the Constitution
read with section 3(3) of COFEPCSA and vitiates the
continued detention of the petitioner. [558 B-G 559 A-B]

(4) Non-supply of Urdu translation of the docunents has
clearly prejudiced the petitioner in the exercise of " his
right to mmke an effective representation against his
detention and hence the safeguard contained in Article 22(5)
is clearly violated. The petitioner is a Pakistani nationa
and Urdu seenms to be his nother tongue and a little
know edge of English figures, ability to read English words
witten in capital letters and a smattering know edge of
H ndi or Gujarati would not justify the denial of /Udu
translation to himof the material docunents and statenents
referred to as incrimnating docunents in the grounds and
relied upon by the detaining authority in arriving at its
subj ective satisfaction. [559 E-G 560 E-D

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition (CRL) No. 1077 of
1982.

(Under Article 32 of the Constitution of India)

Ram Jet hmal anni, P.H. Parekh, Bhaskarbhai Mehta, C A
Shah and J.M Parekh for the petitioner
544

D.V. Patel and R N Poddar, for the Respondent (State
of Cujarat).
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Ashwani  Kumar and M ss A.  Subhashi ni for t he
Respondent - Uni on of I ndi a.

The Judgnent of the Court was delivered by

TULZAPURKAR, J. By this petition |brahim Ahnad Batti,
the detenu herein, is seeking to challenge the detention
order dated 1st July, 1982 issued by the respondent No. 1
(State of GQujarat) under s. 3 (1) of the Conservation of
Forei gn Exchange & Prevention of Snuggling Activities Act,
1947 (for short, 'the COFEPCSA') and praying for a wit of
habeas corpus directing his rel ease after quashing the same.

On 15th April, 1982, the Custom Oficers raided
Bungal ow No. 3, Sweta Park Society, Bhuderpura, Anbawadi
Ahnedabad, allegedly belonging to the petitioner but
standi ng benam in the nane of Rekhaben Chanpaklal Sheth and
during the search that followed in the presence of the
petitioner and one Hasnmukh  Prabhudas Sharma contraband
conpri sing 700 pieces of gold with foreign marki ngs wei ghi ng
7000 tolas, radios, canera, Video cassette recorder, colour
T.V. synthetic fabrics, crockery, etc. of considerable value
and Indian currency of Rs. 72,766 were recovered; the said
gold and —other articles were seized under the reasonable
belief that the sane were smuggled goods liable to
confiscation under the Custons Act, 1962. This seizure was
followed by recording off confessional " statements of the
petitioner and his co-conspirators. During the follow up
action certain other premses were searched and further
contraband was seized. By an order -dated 19th April, 1982
i ssued by the Respondent No. 1 wunder s. 3 (1) of the
COFEPCSA, the petitioner was detained in Ahnedabad Centra
Prison with a view to preventing him from transporting
smuggl ed goods and Kkeeping  snuggled goods. Gounds of
detention dated 23rd April, 1982 alongwith copies of
statenments and docunents relied upon by the detaining
authority were served on the petitioner. The petitioner made
a representation against the said order of detention, which
was consi dered by the Advisory Board, who opined thus:

"...although at the date when the detention order
was passed there was sufficient cause for reaching the
subj ecti ve

545

satisfaction that it was absol utely necessary to detain
the detenu under s. 3 (1) of the Act, the subsequent
failure on the part of the detaining authority to
supply the translations in Udu of the ground, -and
docunents relied wupon was a clear violation of the
constitutional nmandate of Art. 22 (5) so as to vitiate
the order of detention and hence, in our view, there
exi sts no sufficient cause for the continued detention
of said detenu."

Fol | owi ng the above opinion of the Advisory Board, the
respondent No. 1 by its order dated 1st of July, 1982
revoked the detention of the petitioner wunder s. 8 (f) of
the COFEPCSA and directed himto be released forthwth,
unl ess he was required to be retained in custody under the
orders of any conpetent court of |aw. However, on the sane
day i. e. 1st of July, 1982, the respondent No. 1 issued the
i mpugned order of detention against the petitioner under s.
3 (1) of the COFEPCSA and served it on himon 2nd July, 1982
whilst he was in judicial custody under Courts order in two
cases, one under the Arns Act and the other wunder the
Foreigners Act pending against himand after taking himin
custody again under the inpugned order detained him in
Ahrmedabad Central prison under the COFEPOSA. This detention
was effected "with a viewto preventing himfrom smuggling
goods and engaging hinself in transporting smuggled goods
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and keeping snuggled goods." G ounds of detention running
into 32 typed pages in English as well as translated in
Udu, together with copies of all the statements and

documents, referred to and relied upon in the grounds, in
regi onal |anguage were served upon the petitioner on 7th
July, 1982. Urdu translations of the bulk of the statenents
and docunents referred to and relied wupon in the grounds
were supplied to the petitioner on 15th July, 1982, though
such supply did not include translations of all the
statements and docunents relied upon by the detaining
authority. The petitioner’'s representation made through his
Advocate on 5th of August 1982 having been rejected on 13th
of August, 1982, the petitioner has filed this wit petition
under Art. 32 of the Constitution challenging his detention
on several grounds.

Though counsel for the  petitioner indicated three or
four grounds on the basis of which he desired to challenge
the inpugned order, he pressed into service only one
pertaining tothe breach of
546
the constitutional safeguards contained in Art. 22 (5),
whi ch according to him was sufficient to quash the inpugned
order. According to counsel in the matter of supply of Urdu
transl ati ons of docunents and statenents referred to and
relied upon in the grounds by the detaining authority for
the purpose of ' arriving at the requisite subjective
sati sfaction, the detaining authority (respondent No. 1 has
commtted breach of Art. 22 (5) read with section 3 (3) of
t he COFEPGCSA resulting in non- obser vance of t he
constitutional safeguards conferred on the detenu and
therefore, the inpugned order was |iable to be set aside. He
poi nted out that the grounds together with all the docunents
and statenents incorporated in the grounds by reference are
required to be ’'conmunicated’ to the detenu, that is to say,
are required to be brought hone to himin the |anguage he
understands, ordinarily wthin 5 days of his detention and
only in exceptional circunstances and for reasons to be
recorded in witing within 15 days fromthe date of his
detention under s. 3 (3) of the COFEPCSA, in other words,
the delay beyond 5 days is justifiable only-in exceptiona
circunstances and for reasons to be recorded in witing, but
inthe instant case Udu translations of the bulk of
docunents and statenents incorporated in the ground and
relied upon by the detaining authority in reaching the
requi site subjective satisfaction were not supplied to the
detenu within the normal period of 5 days but the supply
thereof was delayed upto 13 days wi thout any exceptiona
circunstances obtaining in the case and w thout recording
any reasons, as neither the existence of " exceptiona
circunstances nor the fact whether the reasons had been
recorded in witing was comuni cated to the detenu. Counse
urged that the petitioner was deprived of an opportunity to
make effective representation to satisfy the Advisory Board
that no exceptional circunstances existed or that the delay
in supply of Udu translations that were given to hi mwas
nei t her reasonabl e nor justified. Counsel further urged that
the explanation trotted out now at the hearing, nanely, that
due to Ranzan nonth translators in Urdu were not avail able
earlier is no justification whatever for the delay has
occurred and hence the duty to comunicate the grounds
together with docunents and statements in support thereof
within prescribed tine has been breached. In any case, Urdu
translations of all the docunments and statenents referred to
and relied wupon in the grounds for reaching the subjective
sati sfaction have not been supplied to the petitioner at al
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and quite a few of such docunments and statenents, Urdu
transl ati ons whereof have not been supplied at all, are
rel e-

547

vant and material and such as have influenced the nmind of
the detaining authority in reaching its conclusion about the
necessity to detain the petitioner. In other words, nere
service of the grounds in Udu acconpanied by copies of
material docunents and statements in English, Hndi or
Gujarati on the petitioner on 7th July is no sufficient
conpliance of the duty to conmunicate contenplated by Art.
22 (5) according to counsel and he insisted that only on
15th July, 1982 when Urdu translations of the bulk of
documents and statements were served it could be said that
the grounds were comunicated to the detenu i. e. after 13
days of his detention wthout there being any exceptiona
ci rcunst ances and even on that date all Udu translations
were not furnished and this has happened notwi thstanding the
revocation of ~the earlier order precisely for failure to
supply U'du translations. It~ is in this nanner that the
constitutional safeguards ~conferred on the petitioner under
Art. 22 (5) read withs. 37(3) of the COFEPCSA have been
denied to himand, therefore, the continued detention of the
petitioner is illegal.

On the other hand, counsel for the respondents have
contended that no breach of Art. 22 (5) read with s. 3 (3)
of the COFEPCSA has been committed as all eged. Counsel for
the respondents pointed out that after the earlier detention
order was revoked by the detaining authority under s. 8 (f)
of the COFEPCSA, the petitioner was actually detained on 2nd
July 1982 under the inpugned order dt. Ist July, 1982 and
within 5 days of his detention the -grounds in  English
| anguage as well as in Udu together with copies of al
documents and statenents referred to in the grounds in their
regi onal |anguage were served on the petitioner and what is
nore translations of the bul k- of the documents and
statenents so referred in the grounds were supplied to him
on 15th July, 1982 i. e. wthin 13 days of his detention
and, according to counsel, this delay in supply of the Urdu
transl ati ons beyond the normal period of 5 days was due to
exceptional circunstances and reasons  therefor -have been
recorded in witing as stated by Shri P.—M Shah, Deputy
Secretary of the respondent No. 1 in his affidavit filed on
10th of Septenber, 1982. Shri Shah has stated in his
affidavit that "time was taken as |arge nunber of docunents
were to be translated", while an office noting approved and
signed by the Home Mnister (copy whereof was produced at
the time of hearing) indicates that on account of the nonth
of Ranzan handful Urdu translators were avail able to do the
wor k
548
from 12 noon to 4.00 p. m and, therefore, as a special case
Urdu transl ati ons were decided to be furnished to the detenu
within 15 days as prescribed by the COFEPOSA and accordingly
Udu translations of bulk of docunents and statenents were
furnished within 13 days of the detention. Counsel further
contended that neither Art. 22 (5) nor s. 3 (3) of the
COFEPGCSA casts an obligation upon the detaining authority to
inform the det enu anyt hi ng about t he excepti ona
ci rcunstances due to which delay mght occur or about the
fact whether the reasons have been recorded in witing or
not and these are matters for the Court’s satisfaction when
any issue in that behalf is raised before it. As regard the
non-supply of Urdu translations of some of the docunents and
statements referred to in the grounds it was contended that
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nost of these docunents conprised statenents of account,
which were in English figures and sone of them contained
English words in capital letters, and words in Hindi and
Gujarati and the material on record clearly shows that the
petitioner knows English figures, understands English words
in capital letters and can also converse in Hndi and
Gujarati and as such no prejudice was caused to himin the
matter of mmking representation against his detention. In
these circunstances, counsel for the respondents contended
that the inpugned order could not be quashed on the ground
suggested by the petitioner.

Since breach of constitutional safeguards contained in
Art. 22(5) and s. 3(3) of the COFEPCSA has been the main
ground for attacking the continued detention of the detenu
as illegal, it will be desirable to consider the true
meani ng and inport of these two provisions. Art. 22(5) of
the Constitution runs thus :

"When any person is ‘detained in pursuance of an
order made under any law wproviding for preventive
detention, the authority making the order shall, as
soon-as may be, conmmuni cate to such person the grounds
on which the order  has been nade and shall afford him
the earliest opportunity of making a representation
agai nst the order."

Section 3(3) of the COFEPCSA provides as under :
"For the purposes of clause (5) of Art. 22 of the
Constitution, the conmunication to a person detained in
pursuance of ‘a'detention order of the grounds on which
the order has been nmade shall be nade as soon as may be
after the detention, but ordinarily not-later than five
days, and in
549

exceptional circunstances and~ for reasons to be

recorded in witing, not later than fifteen days, from

the date of detention.”
The real inport of «cl. (5) of Art. 22 including the true
nmeani ng of the expression "as soon as may be" occurring
therein was explained by this Court in Abdul Jabar Butt v.
State of Janmu & Kashmir (1) After noting that s. 8(1) of the
Jammu & Kashmir Preventive Detention Act was nothing but a
reproduction in substance of the provisions of cl. (5) of
Art. 22 of the Constitution, this Court pointed out that the
sai d provision inposes upon the detaining authority two
duties, namely, (i) the duty of comrunicating to the detenu
the grounds on which the order has been nade and (ii) the
duty of affording him the earliest opportunity of making a
representati on against the detention order ~and that the
first duty is to be performed "as soon as may be", neaning
thereby "within a reasonable tinme with an understanding to
do it within the shortest possible tinme" the Court, however,
poi nted out that what could be regarded as ’'reasonable tine’
or the ’'shortest possible tinme’ would depend upon the facts
and circunstances of the case in which the question arises
for decision, but the time predicated by the expression ’as
soon as nay be, was what was 'reasonably convenient’ - or
"reasonably requisite’. Ins. 3(3) of the COFEPCSA the
concept of "reasonable tine" or the "shortest possible tine"
or "reasonably requisite tine" predicated by the expression
"as soon as may be" has been retained but as explained in
A K Roy's(2) case it is only with a view to neet the
practical exigencies of admnistrative affairs that the
detaining authority is permitted to comrunicate the grounds
of detention not later than 5 days ordinarily and not |ater
than 15 days if there are exceptional circunstances and that
too with a safeguard of reasons being recorded in witing.
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In other words s. 3(3) provides for the outer limts and the
grounds of detention nust, therefore, be furnished to the
detenu ordinarily within 5 days fromthe date of detention
but in exceptional circumstances and for reasons to be
recorded in witing the time for furnishing the grounds nmay
stand extended but in any event it cannot be later than 15
days from the date of detention. It is also clear that
unless the first duty inmposed upon the detaining authority
under Art. 22(5) is discharged within the
550
prescribed tinme it would not be possible for the detenu to
exercise his right of nmaking a representation against his
detention-a corresponding right arising fromthe second duty
cast on the detaining authority, nanely, to afford the
det enu t he earliest opportunity of maki ng such
representati on agai nst his detention

In Khudi Ramis(1) case this Court has explained what is
meant by "grounds on which the order is made" in the context
of the! aforesaid duties cast upon the detaining authority
and the ‘corresponding rights accruing to the detenu under
Art. 22(5). The Court has ruled that in that context the
expression 'grounds’ does not nmerely mean a recital or
reproduction of a ground of satisfaction of the authority in
the language of s. 3 nor is its connotation restricted to a
bare statenent of ‘conclusion of fact but "nothing | ess than
all the basic facts and materials which influenced the
detaining authority in naking the order of detention nust be

comuni cated to the detenu” and~ 'that is the plain
requi rement of the first safeguard in Art. 22(5)". Again,
what would be conprised in ™all the basic facts and

materi al s" has been elaborated by this Court in Sm. Icchu
Devi's (2) case where this Court has taken the view that
documents, statements and other naterials referred to or
relied upon in the grounds of detention by the detaining
authority in arriving at its subjective satisfaction get
i ncorporated and becone part of the grounds of detention by
reference and the right of the detenu to be supplied copies
of such docunents, statements and other materials /flows
directly as a necessary corollary fromthe right conferred
on the detenu to be afforded the earliest —opportunity of
making a representation against the detention, because
unless the forner right 1is available the latter cannot be
nmeani ngful | y exercised and in that behalf the court has gone
on to observe that "on a proper construction of cl. (5) of
Article 22 read with section 3, sub-section (3) of the
COFEPCSA Act, it is necessary for the valid continuance of
detention that, subject to clause (6) of Article 22, copies
of the docunents, statenents and other materials relied upon
in the grounds of detention should be furnished to the
detenu alongwith the grounds of detention or in any event
not later than five days and in exceptional circunstances
and for reasons to be recorded in witing, not |ater than 15

days from the date of detention. |If this requirement of
clause (5) of Article 22 read wth section 3, sub-section
(3) is not
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satisfied the continued detention of detenu would be illega
and void." It nay be stated that in Shalini Soni’s(1) case
this Court has taken the viewthat Smt.. lcchu Devi’'s case

(supra) is a further devel opnent and el aboration of what was
said earlier in Khudi Rams case (supra) and the Court
confirmed the position that the grounds comunicated to the
detenu must reveal the whole of the factual materia
consi dered by the detaining authority and not nmerely the
inferences of facts arrived at by the detaining authority




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

and that copies of docunents to which reference is made in
the "grounds’ nust be supplied to the detenu as a part of
the 'grounds’.

Counsel for the respondents, however, referred to three
decisions of this Court, nanely, Ranthandra Kamat’'s(2)case,
Hansmukh’s case (3) and Snt.. Umu Sal eema’s (4) case, but
in our view, none of these decisions detracts from or
affects the wvalidity of the principle clearly enunciated in
Smt. lcchu Devi's case (supra) and confirmed in Shalin
Soni's case (supra). In the first case the detaining
authority had raised a contention that it was not incunbent
upon it to supply copies of all the documents relied upon in
the grounds of detention alongwith the grounds within five
days of the detention because the grounds were sufficiently
detailed so as to enable the petitioner to make an effective
representati on against the detention and it was in that
context that this Court made observations to the effect that
"it may not be necessary for | the detaining authority to
supply copies of all the docunents relied upon in the
grounds of ~detention at the tine when the grounds are
furnished to the detenu but once the detenu states that for
effective representation it is necessary that he should have
copi es of statenments and docunent referred to in the grounds
of detention it is  the duty of the detaining authority to
furnish them with reasonable expedition; the detaining
authority cannot decline to furnish the copies of the
docunents on the ground that the grounds were sufficiently
detailed to enable the petitioner  to nake an effective
representation.” In  fact, the real point decided was that
once a demand was nmade by the detenu for copies of
statenments and docunents relied upon in the grounds of
detention for nmaki ng an ef fective  representation the
detai ning authority was bound to supply
552
the same w th reasonable expedition and could not deny the
same on the ground that sufficient details had been
furnished in the grounds of [ detention. The earlier
observation cannot be regarded as a ratio of the case. In
the second case this Court nmade a distinction between '’ basic
facts’ and ’'subsidiary facts’ or "further particulars of
basic facts” and held that a little delay in supplying the
|atter category of facts was not fatal to the detention. In
the third case all that this Court decided was that failure
to supply the docunents and nmaterials casually or passingly
referred to in the course of narration of facts in the
grounds of detention and which are not relied upon by the
detaining authority in making the detention order would not
render the detention illegal. Nobody has suggested . that
docunents and materials to which casual or passing reference
is made in the grounds and which have not influenced the
mnd of the detaining authority in making the “order of
detention should also be supplied to the detenu. The
principle clearly enunciated in Snt. |Icchu Devi’'s case
(supra) is that copies of all docunments, statenents -and
materials referred to or relied upon in the grounds  of
det ention (reani ng thereby which have influenced the mnd of
the detaining authority in arriving at its subjective
sati sfaction about the necessity to detain the detenu) nust
be conmunicated to the detenu within the time prescribed
under s. 3(3) of the COFEPCSA and that wthout this the
right to nmake representation cannot be meani ngful |y
exerci sed

Apropos the true connotation of the expr essi on
"communi cate’ the |latest decision of this Court in Lallubha
Jogi bhai Patel’s (1) case is significant. In that case the
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detenu did not know English while the grounds of detention
were drawn up in English and an affidavit filed on behal f of
the detaining authority stated that the Police |nspector
whil e serving the grounds of detention fully explained the
grounds in Cujarati to the detenu but the Court held that
that was not a sufficient compliance wth the nandate of
Art. 22(5), which requires that the grounds of detention
must be comunicated to the detenu. The Court observed:
"Communi cate" is a strong word which nmeans that sufficient
know edge of the basic facts constituting the ' grounds’
should be inparted effectively and fully to the detenu in
witing in a |anguage which he understands. The whole
purpose of comunicating the ’'grounds’ to the detenu is to
enable himto

553

make a purposeful and effective representation. |f the
"grounds’ are only verbally explained to the detenu and
nothingin witingis left wwth -him in a |anguage which he
under stands, then that purpose is not served, and the
constitutional mandate in Art. 22(5) is infringed." In
taking this viewthe Court relied ~upon its three earlier
deci si ons, namely, Harikishan’s (1) case, Hadi bandhu Das’s
(2) case and Snt. Raziya Umar Bakshi’s (3) <case. 1In
Hadi bandhu’ s case (supra) this Court specifically held that
nere oral explanation of the detention order which ran into
14 typed pages, without supplying the detenu a translation
ina script or language which he understood, anounted to
deni al of the right of being comruni cated the grounds and of
being afforded the opportunity ~of naking a representation
against the order. It would thus follow that if the grounds
together with copies of all docunents, statenents and other
materials incorporated in the grounds by reference on which
the detaining authority has relied are required ' to be
comuni cated to the detenu under Art. 22(5) read wth s.
3(3) of COFEPCSA within the prescribed tinme then not nerely
the grounds of detention but also the copies of al

i ncorporated docunments, statenents and other material s nust
be supplied to the detenu in a script or |anguage which he
understands and failure to do so would anobunt to-a breach of
the mandate contained in Art. 22(5) read with-s. 3(3) of the
COFEPCSA.

Two nore decisions of this Court in the context of the
obligation to supply docunents, statenents and- other
materials referred to in the grounds of detention nay be
noted. In Kam a Kanyalal Khushalani’s (4)case and Suni
Dutt’s(5) case this Court has taken the viewthat all the
docunents, statements and other materials referred to or
relied upon either in the order of detention (or in_ the
grounds of detention nmust be served upon the -detenu
alongwith the grounds. The Court has held that where the
docunents and naterials in support of the grounds on the
basis of which the detention order has been nade, the sane
bei ng ex-hypothesi in existence at the time of the issuance
of the detention order and fram ng of the grounds, were not
supplied to the detenu al ongwi t h the grounds and
consequently the detenu was prevented from naki ng effective

representati on against hi s det enti on, t he conti nued
detention of the detenu would
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be illegal i nasmuch as such non-supply of docunents,

statenents and materials alongwith the grounds of detention
amounted to a violation of the safeguard available to the
detenu under Art. 22(5).

Two propositions having a bearing on the points at
issue in the case before wus, clearly nerge from the
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aforesaid resune of decided cases : (a) all docunents,
statenments and other naterials incorporated in the grounds
by reference and which have influenced the mnmind of the
detaining authority in arriving at the requisite subjective
satisfaction must be furnished to the detenu along with the
grounds or in any event not later than five days ordinarily
and in the exceptional circunstances and for reasons to be
recorded in witing not later than 15 days fromthe date of
his detention and (b) all such nmaterial nust be furnished to
himin a script or |anguage which he understands and failure
to do either of the two things would anpbunt to a breach of
the two duties cast on the detaining authority under Art. 22
(5) of the Constitution.. Relying upon this legal position
counsel for the petitioner. urged before us that in the
instant case a breach ~of the nandate contained in Art. 22
(5) read with s. 3 (3) of the COFEPOSA is clearly involved
because of three things that have happened, nanely, (i)
supply of . Udu translations of the bulk of docunents and
statenents incorporated in the grounds and relied upon by
the detaining authority was del ayed beyond the nornal period
of 5 days wi thout any exceptional circunstances obtaining in
the matter, (ii) the alleged exceptional circunstances
purporting to justify the "delay and the fact that the
reasons had been recorded in witing were not comruni cated
to the detenu which has prevented himfrom maki ng effective
representation against his continued detention and (iii)
Udu translations @ of quite a few docunents and statenents
i ncorporated in the grounds and relied upon by the detaining
authority have not been supplied to himat all. As regards
the first two aspects counsel relied upon two decisions of
the Patna High Court, —nanely, Bishwa Mhan Kumar. Sinha v.
State of Bihar and Os. (1) and Bi shwanath Prasad Keshari v.
State of Bihar & Os.(2) where the Patna High Court has
taken the view that not nerely  should the exceptiona

circunmst ances exist justifying the delayed supply of the
grounds of detention but these should be comunicated to the
detenu to enable him to nmake an effective representation

Counsel urged that because of the aforesaid failure the
conti nued
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detention of the petitioner nust be held to be illegal. W
find considerable force in these subm ssions made by the
counsel for the petitioner.

As regards the first aspect pressed into service by
counsel for the petitioner the undisputed facts are that the
i mpugned order of detention was issued on 1st of July, 1982,
that the same was served on the detenu on 2nd July, 1982;
and imredi ately thereafter he was put wunder detention in
Ahrmedabad Central Prison; the grounds of detention drawn up
in English and translated in Udu together with copies of
all documents and statements incorporated in the grounds in
original |language (English and Hi ndi) were served upon the
detenu on 7th July, 1982 i. e. wthin 5 days of his
detention. Cbviously, serving copies of all the docunents
and statenents in English and H ndi on himon 7th July, 1982
was of no use and it was only on 15th of July, 1982 that
Udu translations of the bulk of such docunents and
statenments were supplied to him In other words effectively
the grounds of detention together with bul k of documents and
statenments incorporated in the grounds in the script or
| anguage understood by him were served or supplied on 15th
July, 1982 which was beyond the normal period of five days.
In any event supply of bulk of documents and statenents
incorporated in the grounds in the script or [|anguage
understood by the detenu was delayed beyond the nornma
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period of 5 days. The question is whether such delay was
justified by existence of any exceptional circunstances as
required by s. 3 (3) of the COFEPCSA for in the absence of
exceptional circunstances delay beyond normal period of five
days would be a breach of the constitutional as well as the
| egi sl ati ve mandate. Counsel for the respondents invited our
attention to the affidavit of Shri P. M Shah Deputy
Secretary (Home Departnent), Governnment of Gujarat filed on
10th Septenber, 1982 and an office noting approved and
signed by the Home Mnister which have set out the
ci rcunmst ances occasioning the delay. 1In his affidavit al
that Shri Shah has stated is "time was taken as a |arge
nunber of docunents were to be translated" while in the
office noting dated 2-7-82 it has been stated:

"It may be nentioned here on account of Holy nonth
of Ranzan, Urdu translators are not avail able. Handfu
translators who are available have expressed that they
would work ~from12 noon to 4 p. m because of Ranzan
fasts

556
t hey observe. Under the circunstances it is proposed as
under :

(1)

(2) ... .0 o

(3) The/Udu translations of docunents and ot her

materials referred to at (2) above nmay be
furnished to the detenu  as soon as they are
prepared by a batch of Udu translators
engaged for the purpose but not later than 15
days as prescribed in the Act, as a specia
case on —account of the utnost difficulties
poi nted out above "
Bel ow this noting the Hone M nister has nade his endor senent
approving the proposal under the date 2-7-1982. In ' other
words, according to the respondents there were a |large
nunber of documents requiring translation and on account of
the Holy nonth of Ranzan Urdu translators were not avail abl e
and those handful translators who were available and were
put on the job were prepared to work only from 12 noon to 4
p. m because of Ranzan fasts they observed. Preventive
detention is a serious invasion of personal liberty and the
normal nmethods open to a person charged w th conm ssi on of
any offence to disprove the charge or to prove his innocence
at the trial are not available to the person preventively
detai ned and therefore in preventive detention jurisprudence
what ever little saf eguards the constitution and t he
enact ment aut horising such detention provide assune utnost
i mportance and must be strictly adhered to and one of such
safeguards is that unless exceptional circunstances really
obtain the delay in supply of grounds of detention as al so
the docunents and statenents i ncorporated therein by
reference beyond the normal ©period of five days would be
fatal. Looked at from this angle the aforesaid expl anation
given by the detaining authority cannot, in our view be
regar ded as constituting excepti onal ci rcunst ances
justifying the delay in the supply of bulk of docurments and
statements to the detenu in the script or |anguage he
understood. In the first piece, on adnmitted facts in the
case upon revocation of the earlier detention order on 1st
July, 1982 there was no urgency to issue the inmpugned order
of detention on the sanme day or serve it on the detenu on
the following day, the detenu was in judicial custody then
in other two cases, one under the Arns Act and the other
under the Foreigners Act and no bail having been granted
557
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to him there was no fear of his abscondi ng from Ahnedabad,
there being no urgency the detaining authority could have
kept all the nmaterial ready in Udu and supplied the same to
himinmediately after detaining himsecond tine. Secondly,
the office noting does not give particulars of how many Urdu
translators were put on the job except vaguely stating
"handful translators’ were available. Thirdly the office
noting clearly suggests that the translation job was
entrusted to Urdu translators belonging to a particular
comunity who observed Ranzan fast, instead of restricting
the choice in this nmanner additional Urdu translators who
had nothing to do with the observance of Ranran fasts coul d
have been but on the job, but nothing is indicated whether

and if so what efforts were nade in that behalf. It is
difficult to swal | ow the proposition that the State
Government (which is detaining authority here) with all its

power and resources could not- find requisite nunber of
qualified persons to do that job so as to make Urdu
translations of the concerned docunents and statenents
available to the detenu wthin the nornmal period of five
days. Wth the previous detention order having been vitiated
on the very ground, greater vigilance and expedition was
expected from the detaining authority. In all the facts and
circunmstances it is inpossible to hold that exceptiona
ci rcunst ances obtained in the case justifying the delay and
as such the sane constitutes a breach of the constitutiona
as well as the legislative mandate.

On the second aspect the contention of counsel for the
petitioner has been ‘that the -detaining authority while
supplying the Urdu translations of the bulk docunents and
statenents beyond the nornal period of 5 days ought to have
given indication to the detenu that the del ay was caused due
to exceptional circunstances and what ~the exceptiona
circunstances were, as also of the fact that reasons for the
del ay had been recorded in witing but this was not done and
this failure prevented the detenu from meking effective
representati on against his detention. Counsel /for the
respondents, however, contended that neither Art. 22(5) nor
s. 3(3) of the COFEPOSA casts any obligation or duty on the
detai ning authority to informthe detenu anything about the
exceptional circunstances due to which delay m ght occur nor
about the fact whether reasons have been recorded in witing
or not and, according to counsel, these are matters for the
Court’s satisfaction when any issue in that behalf is raised
before it. It is true that neither Art. 22(5) nor does the
COFEPCSA contai n any provision which casts such a duty upon
558
the detaining authority in express terms; it is also true
that the Court will of course go into and satisfy itself
about these mmtters when any issue in that behalf is raised
before it. But the question is whether such a duty is cast
on the detaining authority by necessary inplication ? Does
it or does it not flow fromthe right conferred upon the
detenu to nmake representation against his detention . ? In
this behalf it cannot be disputed that under the schene of
the COFEPCSA against his detention the detenu has a right to
nake a representation to an authority which is superior to
the detaining authority (e.g. to the State Government when
the detaining authority happens to be an officer of that
CGovernment or to the Central Governnment where the detaining
authority happens to be the State Governnent) as well as to
the Advisory Board and such representation against his
detention can be on nerits of the grounds of detention as
also for failure on the part of the detaining authority to
observe strictly the requisite safeguards and on satisfying
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the superior authority or the Advisory Board on either count
he is entitled to have his detention revoked or quashed. W
have already indicated above that one of such safeguards is
that unl ess exceptional circunstances really obtain in a
case the delay in supply of grounds of detention and/or the
docunents and statenents incorporated therein by reference
beyond the normal period of five days would be fatal to the
continued detention of the detenu. In other words, the
detenu is entitled to satisfy either the superior authority
or the Advisory Board that the delay that has occurred in
the supply of requisite mterial to himwas not justified
because exceptional circunmstances did not exist or those put
forward were wunreal or ‘invalid. Coviously, the detenu wll
not be in a positionto do so if the alleged exceptiona
circunstances are not comunicated to him In our view,
therefore, a duty to informthe detenu about the existence
of exceptional circunstances and what they were for delay in
suppl yi.ng . grounds of detention and/ or docunents and
statenents incorporated therein ari ses by necessary
implicationand flow fromthe right which is conferred upon
the detenu to make representation against his detention. In
the instant case, for -instance, if the alleged exceptiona
ci rcunmst ances were comuni cated to the detenu at the tinme of
the del ayed supply of the concerned docunents and statenents
in Udu |anguage 'he ~could have satisfied the superior
authority or the /Advisory Board that the exceptiona
circunstances did not really obtainin the case and the
delay had vitiated his detention.”In other words, what he
has done before the Court now, he coul d have done before the
superior authorities or the Advisory
559
Board. For these reasons we approve of the view ultimtely
taken by the Patna H gh Court in the two decisions cited
above, particularly the decisionin Bishwa Mhan ' Kunar
Sinha's case (supra) where boththe aspects have been dealt
with. In our view, therefore, the inpugned failure in this
case constitutes another breach ‘of the safeguard contained
in Art. 22(5) read with s. 3(3) of the COFEPCSA and vitiates
the continued detention of the petitioner

Lastly, Udu translations of quite a few docunents and
statenents referred to in the grounds of detention and
relied upon by the detaining authority were admttedly not
supplied to the detenu at all and the only explanation given
by the counsel for the respondents at the hearing has been
that nost of these docunments (Urdu transl ations whereof were
not supplied) conprised statements of accounts which had
figures in English with sone English words witten in

capital letters and sone docunents were in Hndi and
Gujarati and the record (statenents of Rekha, her sister
Indi and one Jayantilal Soni, all co-conspirators of the

detenu, recorded during the investigation) clearly shows
that the petitioner knows English figures, understands
English words witten in capital letters and can also
converse or talk in Hndi and Gujarati and as such the non-
supply of Urdu translations of these docunents cannot  be
said to have caused any prejudice to the petitioner in the
matter of mmking a representation against his detention. In
our view, the explanation is hardly satisfactory and cannot
condone the non-supply of Udu translations of these
docunents. Admittedly, the petitioner is a Pakistan

nati onal and Urdu seens to be his nother tongue and a little
know edge of English figures, ability to read English words
witten in capital letters and a snattering know edge of
H ndi or Gujarati would not justify the denial of Urdu
translations to himof the material docunents and statenents
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referred to as incrimnating docunents in the grounds and
relied upon by the detaining authority in arriving at its
subj ective satisfaction. |In fact, the claimnmade before us
on behalf of the detenu that he only knows Urdu cannot be
brushed aside as false especially in view of the fact that
the same was accepted on the wearlier occasion by the
Advi sory Board who had actually opined that failure to
supply Urdu translations of grounds of detention and
documents had vitiated the earlier order of detention and
follow ng this opinion respondent No. 1 had revoked the said
order. Moreover, wth the assistance of counsel on either
side we have oursel ves gone through many of these docunents
and statenents and it 1is not possible to say that nost of
t hem
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are merely statenents of —account containing figures in
English with English words witten in capital letters. These
docunents recovered fromthree flats in three different
soci eties, include, for instance, docunments like bills and
vouchers 'showi ng -~ purchases made from sonme shops, while a
| arge nunber —of documents are-in Hndi and Cujarati and
relate to transactions-in contraband articles I|ike gold,
silver, watches, etc., ~and conprise accounts of such
transactions, the figures as well as recitals pertaining to
which are entirely in‘Guarati. Al these, in our view, are
mat eri al docunents which have obviously influenced the mnd
of the detaining authority in arriving at - its subjective
satisfaction and these are all in a script or |Ianguage not
under st ood by detenu, and, therefore, the non-supply of Urdu
transl ations of these docunents has clearly prejudiced the
petitioner in the exercise of his right to make an effective
representati on against his detention and hence the saf eguard
contained in Art. 22(5) is clearly violated.

Having regard to the above discussion it is clear to us
that the continued detention  of the petitioner would be
illegal and we accordingly quash the same and direct himto
be rel eased forthw th.

S R Petition all owed.
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