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ACT:
Custom Mutt - Met hod of choice of successor  to office of
mohunt .

HEADNOTE:
Three aspects have to be borne in mnd in- connection wth
the question of succession to the office of a mohunt : (i)

if the rounder or endower has laid down any particular rule
of succession, that is to be given-effect to; (ii) in the
absence of the above the usage of the particul ar
institution, is to be followed; and (iii) the party who |ays
claimto the, office on the strength of any such usage nust
establish it affirmatively. The fact that the defendant is
a trespasser would not entitle the plaintiff to succeed, un-
| ess he succeeds in proving the particul ar usage under which
he clains. [1 009 E-Q

In a Mourasi nutt the office of the mohunt is hereditary and
devol ves upon a disciple of the existing nohunt who wusually
nom nates himas the successor. Though generally the senior
di sciple succeeds, a junior disciple my succeed if he is
found nmore capable and if he is selected by the [ast nohunt
as his successor. The appointnent or nomination s done by
the reigning mohunt during his Iife tine or shortly before
his death and it is possible for the nmohunt to nake over the
endowrent during his lifer time to the successor. [1010 B-D,
F]

In the present case, the nutt was a Muriasi nmutt and the
second respondent was its nohunt. He nominated the first
respondent as his successor by a deed. and by a second deed,
surrendered to himhis right to, the office of nohunt. The
appel lant clained the office as the senior disciple on the
contention that +the devolution to the office was to the
seni or disciple according to the tenets and custonms of the
sect which established the nutt.

The trial court decreed the suit but the H gh Court set
asi de the decree

Di smi ssing the appeal to this Court,

HELD : The appellant had not discharged the onus which |ay
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on him to substantiate the custom pleaded by him The
docunentary evidence, which was ante litern motam did not
support the appellant’s case that invariably only the senior
di sciple was selected. On the contrary, the entire evidence
in the case led to the conclusion that in the matter of
nom nati on of a successor to the office of nmohunt seniority
was not the decisive factor, but that ability and

ef ficiency in managenent coupled with a good nor al
character, adherence to the religious rites practised at
the. nmutt and a spirit of service to the sadhus etc. entered
into consideration in the selection of a successor. [1012 A-
Dl

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 171 of 1967.
Appeal fromthe judgnment and decree dated April 12, 1966 of
the Patna Hi gh Court in Appeal from Oiginal Decree No.445
of 1963.
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D. V. Patel and U. P. Singh; for the appellant.

C B. Agarwal a, Uresh Chandra singha , R Goburdhun and D
ur dhun,

for respondent No. 1.

The Judgrment of the Court was delivered by

Mtter, J. This is an appeal froma judgnent of the Patna
Hi gh Court reversing the decree in favour of the plaintiff-
appel | ant decl ared to be the duly installed Mahant of Turk

Math and of all its subsidiary maths and as such entitled to
possessi on of the properties covered by the decree.
The, undisputed facts are as follows. In the village of

Turki in North Bihar there is a Math or -as that  of the
Kabi rpanthi Bhagatatha Vairagi sect _established @over a
century back. There are —asthals subordinate to t he
principal one at Turki located indifferent districts of
Bi har. Devol ution of the Mahantship has al ways been from a
GQuru to his Chela. Defendant No. 2 executed a deed / dated
December 17, 1951 nomnating the first defendant ‘as Ms
successor to the Mahantship and a second deed on Septenber
15, 1952 surrendering his right to the Mahantship-in favour
of the first defendant with, inmredi ate effect. The suit  of
the appellant was | aunched in 1959 for a declaration that he
hinsel f was the duly installed Mahant of saddar asthal Turk

in the circunstances nentioned in the plaint, that the
second defendant had ceased to be the ‘Mahant by his,
voluntary of retirenent and the first defendant being a
junior Chela could have no right or CCaimto ‘the Mbhants.
As a corollary to the above declaration, he al so asked for a
decree for recovery of possession of all the properties of
the asthal including those which had been purported to be
transferred by the first two defendants.

The appellant made a two-fold claimin his plaint. It was
his case that under the tenets and the custons of the astha

and Bhagat aha sect of Kabirpanthies, the devolution of the
office of Mhantship is always froma Guru to the senior
cel ebate Chela ,either, on the death of. the Mahant for the
time being or by the said Mahant nominating. his successor
by deed and hinself retiring fromthe Mahantship In either
case, after the death or retirenment of the Mahant for the
time being, the senior chela succeeds to the Mahantship and
is’ duly installed on the Gaddi after the perfomance of
Bhandara in an assenbl age of Mahants and sadhus of the sect
and respectabl e persons of the locality at which The Chaddar
of Mahanthi is bestowed on the new Mahant by the Mahant of

Gob
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Acharya Math Dhanauti in the District of Saran. The deeds
of 1951. and 1952 being in violation of the ancient custom
of the asthal, the first defendant was never of the as or
becane the Mahant of Turki nor was any Chaddar cerenony

1007

performed at any requisite cerenony in recognition of such
succession. ’'The appellant had filed a suit in the court of
the Subordinate Judge at Muzaffarpur in the year 1953 for
declaration of his riots and for setting aside the deeds of
1951 and 1952. After the suit was pending for sone tine,, a
conpromi se was arrived at whereby it was agreed that the
appel  ant shoul d assunme the office of Mahantship and take
possession of all the properties of the Math. The appel | ant
put his signature on a sheet of blank paper for recording
the terms of settlenent. He had actually assuned the office
of the WMhant of Turki in April 1954, and an elaborate
ceremony was perforned on the 16th February 1956. whereat he
was installed. as the Mahant of Turki and given the Chaddar
of Mahanti by the Acharya of  Dhanauti before a bi g
gat hering. A docunment known as the Surat Hall was prepared
regarding the plaintiff’s installation. This bore the
signature, of innumerable persons. This was followed by his
taking, charge of all the properties of the saddar and
subordinate asthals. The first two defendants thereafter
di spossessed hi m and bei ng unsuccessful in proceedi ngs under
the Code of Crimnal Procedure for securing possession of
the math and its properties, he was conpelled to file the
Suit.

Respondents 1 And 2 filed a joint witten statement. They
pl eaded that the custom and usages of the Turki Math
relating to devol uti on of Mahantship was for the Mahant for
the tinme being nonmnating a fit and proper person —as his
successor from anongst his Chelas irrespective of his
seniority and the person so nom nated invariably became the
Mahant on the dem se or retirement of the; incunbent Mhant.
A cerenony of installation of the new Mahant on the Gaddi
and the bestow ng of a Chaddar on himwere not essential for
establishing his title to this office in place of the
retiring or the deceasing Mahant. ' The defendants denied the
factumof the installation of the appellant relied on in the
pl ai nt. According to themthe appellant had at all tines
know edge of the nom nation of the first defendant by the
deed of Decenber 17, 1951 and his appointnent with i nredi ate
effect by the, deed of Septenber 15, 1952. It~ was  on
realisation of the weakness of his case that he had
approached the defendants for a conprom se agreeing, to
given up his claimin the suit of 1953. He had appended his
signature to the petition of conpromise in that suit being
fully conversant with the terns thereof.

The two nain issues franed by the trial court and relevant
for the disposal of this appeal bear on the custom governing
the succession to the WMhantship of the Turki Math and the
ri ght of the incumbent nahant to nominate a junior Chela in
preference to a senior Chela. |Issues were also framed by
the trial court as to whether an installation cerenobny was
an essential pre-requisite
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to a Mahant’'s lawfully functioning as such and whether the
plaintiff had factually been installed as a Mahant of the
Turki Math. The findings of the trial court were as follows

1. From 1899 onwards only senior Chelas had succeeded
their Gurus.

2. According to the customof the Muth the Mahant had the
right to nominate his successor and the choice rested upon
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the seni or Chel a unl ess he suffered from any
di squalification or was found to be unfit for the office.
The right of nomi nation was not absolute but was subject to
the approval of others.

3.An installation ceremony was not essential to conmplete the
title of the Mahant. Such a cerenony had been perforned in
the ease of the plaintiff in 1956 and he becane the Mahant
of Turki although not in possession of the properties
thereof at the ,time of the suit.

The High Court rejected the customas to succession set up
by the plaintiff. 1t found-

1.Since the tine of the founder, Chaturbhuj Gosala, six
Mahant s had occupied the office of whomthree were descri bed
as junior Chelas by sone of the witnesses on the defendant’s
si de. The evidence did not establish that there was an
i nvari abl e custom of the senior Chela being nom nated by the
out goi ng Mahant .

2. The Mahant in office had an undoubted right to nom nate
his successor and ordinarily the right of appointment was
exercised in favour of the senior Chela but the choice was
exerci sed-in favour of a celebrate chela taking into account
his all round ability and character. The second defendant
had as a matter of fact nom nated one Ganesh Bhagat as his
successor even before the deed of nomination of 1951 in
favour of the first defendant. This nomination of Ganesh
Bhagat was cancel |l ed as he was found to be unfit. Conpar ed
to the plaintiff, the first defendant was deci dedly superi or
in learning, ability and conduct :~as the main function of
the Mhant was to propagate the Kabirpanthi cult and the
mai nt enance of a peaceful and harnoni ous atnosphere in the
nmutt where people were expected to congregate for  religious
di scussion and di scourses and ot her benevol ent functions the
choi ceof the, first defendant by the second defendant in
preference to the plaintiff was not undeserved and nust be
taken as final

3. The Hi gh Court did not examine the question as to
whet her an installation cerenbny was necessary to perfect
the title of Mahantship in view of the concession by counse
for the plaintiff Differing fromthe finding of ~the tria
court, the H gh Court held that no cerenpny of installation
of the plaintiff had been perforned in 1956 as alleged .in
the plaint.

1009

4. The deeds of nomination and surrender in 1951 and 1952

by the first defendant were valid and binding.

The general law as to succession to Mahantship is now well
settled by innumerable decisions of the Judicial = Conmmttee

of the Privy Council and some decisions of this Court. It
will be enough to quote sone passages from Mikharji’s /book
on the H ndu Law of Religious and Charitable Trusts. The

| earned author states (third edition, p. 257):

"Once a Mitt is established, succession to
headship takes place wthin the spiritua
fam ly according to the usages that grow up in
a particular institution."

"The, primary purpose of a Mutt...... is to
encourage and foster spiritual Ilearning by
mai nt enance of a conpetent line of teachers
who inpart religious instructions to t he
di sciples and followers of the Mutt and try to
strengthen the doctrines of the particular
school or order of which they profess to be
adherents.”

At page 269

"Ina Mutt.... it is the customor practice of
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a particular institution which determnes as
to how a successor is to be appointed."”

Three aspects have to be borne in nmnd in
connection with the question of succession to
the office of a Mahant (p. 269):

"The first is that if the grantor has laid
down any particular rule of succession, that
is to be given effect to. Secondly, in the
absence of any grant the usage of t he
particular institutionis to be followed; and
in the third place, the party who lays claim
to the office of a Mbhunt on the strength of
any such usage nust establish it affirmatively
by proper |egal evidence. The fact that the
defendant ~ is a trespasser would not entitle
the plaintiff to succeed even though he be a
di sciple of the last Mhunt, unless he
succeeds in proving, particular usage under
whi ch-successi on takes place in the particular
institution."

At p. 270 :

"Ceneral ly speaking, the Mitts are divided
into three classes according to the different
ways in which the heads  or superiors are
appointed. These, three descriptions of Mitts
are Mourasi, Panchayati and Hakim. In the
first, the office of the Mohunt is hereditary
and ‘devol ves upon the chief disciple of the
exi sting Mohunt

who noreover usually nomnates him as his
successor; in the second, the office is
el ective, the presiding Mhunt being selected
by an assenbly of Mhunts.  In the third, the
appoi nt nent of the presiding Mhunt is vested
in the ruling power or in the party who has
endowed the tenple

In a Mourasi Miutt the chela or disciple of the
| ast Mohunt succeeds to the office when there
are nmore, chelas than one the eldest generally
succeeds, but a junior chela may succeed if he
is found nore capable and if he is selected by
the last Mohunt is his successor

In various institutions the customis that in
order to entitle a chela to succeed, be  nust
be appointed or nominated by the -reigning
Mohunt during his life time or shortly before
his death and this may be done either by a

witten decl arati on or sone sort of
testanentary docunent. In other cases again

the nonminee is formally installed in the
of fice and sone sort of recognition is

accor ded to him by the nmenbers of t he
particul ar sect either during the life tine of
the | ast Mohunt or when the funeral cerenonies
of the latter are perforned.”

At p. 273.

"When the Mohunt has the right to appoint his
successor, he may exercise the right by an act
inter vivos or by will."

At p. 274 :

"In a Mourashi Mitt it is possible for the
Mohunt to nmake over the endowrent during his
life time to his chela whom he appoints as a
successor."
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At p. 275:

“I'n many cases when a successor is appointed

by Mhunt, he is installed in office wth

certain cerenonies, This cannot be deened to be

essential . "
Admittedly Turki was a Murasi Mitt The evidence as to
custom adduced in the case |Is both docunentary and oral
The oral evidence which wll be noted hereafter is
di screpant and nostly of persons who were not disinterested.
The docurentary evi dence undoubtedly furnishes nore reliable
testinony being ante item notam and brought into existance
at a time when the plaintiff was not on the scene and when
no di spute as to succession to ship was raging.
1011
The earliest document exhibited in this case is that of 1899
executed by Mhant ~Lal Bahadur Bhagat in favour of Ram
Bhagat describing himas the senior chela, able, clever,
literate and by all neans tit for the Mahantship. Mahant
Ram Bhagat in his turn nom nated Mahadeo Bhagat as his
successor by a deed of Novenber 1910. Like the docunent of
1899 this deed al so describes the nomi nee as able, clever
and fit to discharge the duties of the Mahant Mahadeo Bhaaat
however is not described as the senior Chela but only as a
di sci ple of the executant. By a deed of August 1937 Mahant
Mahadeo Bhagat nom nated Narsingh Bhagat, defendant No. 2 as
his successor describing the latter as his only disciple

worthy, clever and fit in all respects for the Gaddi. By a
document of June 1947 Narsingh Bhagat nomi nated one Ganesh
Bhagat as his successor to the Gaddi. This nom nation was

cancel l ed by Narsingh Bhagat on-the ground of unfitness of
the nom nee for the office but nmention is made in this docu-
nment of 1947 of the practice and custom relating to the
succession to the office of the Mahant. This docunent goes
against the contention of the plaintiff that by custom the
senior Chela was eligible to the office in preference to al
others. It recites :
"It has been the practice in the Asthal ' from
t he tinme of ny predecessors t'hat the
Gadi nashin leads a life of Brahmacharya and he
does not narry. One - Mahanth Gadi nashi n
appoi nts and nomi nates his able Brahmachari
di sciple as Gadinashin and future successor
during his lifetime. After the death of his
Quru, the rightful disciple becones heir —and
Gadi nashin of the Asthal of the Sadar Nath at

Tur ki . | the executant thought it proper to
make over the rmanagenent of  the property
under a will, according to previous custom and

appoi nt Ganesh Bhagat as ny successor."

This was followed by a description of the nomnee as
literate, able and efficient. The docunent of Decenber 1951
by Narsingh Bhagat in favour of Grija Nandan Bhagat. the
first defendant. describes the nomnee as fit and qualified
in all respects to be the Mahant and recites the custom as
in the case of Ganesh Bhagat.

The trial Judge’'s view that the nom nations if 1899, 1910
and 1937 'being invariably in favour of the senior disciple
went a long way to establish the customrelied on by the
plaintiff was not accepted by the Hi gh Court. Apparently
the trial Judge was of the view that Mahadeo Bliagat who
becamre the Mhant in 1910 was the only disciple of Ram
Bhagat and it was therefore not felt necessary to nention
him is the senior chela Quite a nunber of defendants’
wi tnesses nade statenents to the effect that Ran-. Bhagat
had a nunber of Chelas. The trial Judge obviously over-
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| ocked the statement of the plaintiff in his Cross
exam nati on that

1012

Ram Gossai had 5 or 6 Chelas and he hinmself had seen all of
them A fairly large nunmber of w tnesses stated that the
qualifications for a person’s nomnation to the Mahantship
did not depend only on seniority but on ability to nmanage,
celibacy, adherence to religious principles and a habit of
serving sadhus, fakirs and visitors besides a good nora
character. Some even suggested that it was the ablest Chela
who was made the Mahant. Making due allowance for the
wi tnesses who cane to support the case of the party
exam ning them the oral testinony unquestionably |eads us
to hold that in the matter of nom nation of a successor to
the Mhantship seniority was not the decisive factor but
that ability and efficiency in nmanagenent coupled wth a
good noral character and adherence to the religious rites
practised at the mutt and a spirit of service to sadhus etc.
all entered into consideration in the selection of a
successor by a Mahant. This conclusion is fortified by the
docunents _exhibited. As already noted they do not support
the plaintiff’s version that invariably the senior Chela was
sel ect ed. In our view the docunent executed by Narsingh
Bhagat in favour of ‘Ganesh Bhagat sets out the customas to
succession fairly accurately.

The argunent advanced on behal f of the appellant that the
plaintiff was installed as the Mahant of Turki in 1956
bef ore a wi de gathering of sadhus and respectabl e persons at
whi ch t he Chaddar cerenmony was perforned does not nerit any
el aborate or serious consideration. As noted already, the
trial, <court did not take the view that the performance of
the Chaddar cerenpbny was an essential pre-requisite to a
person becom ng a Mahant and before the Hi-gh Court  counse
for the plaintiff expressly gave up that point. Al 't hough
the trial court found in favour of the plaintiff that such a
cerenony had actually been perforned, the H gh Court came to
a different conclusion. One of the reasons which /pronpted
the High Court to take this view was that the  docunent
evidencing the installation cerenbny styled the Surat Hal
had not been produced in any court of law before the
institution of the suit of 1959 although litigation .in
respect of the properties of the nutt and the plaintiff’'s
right to possession were being canvassed before ,courts of
I aw. The High Court also relied on the fact that a res-
pectabl e and reliable witness |like the Mahant of the Acharya
Mutt denied having signed this docurment Ex. 1 and no
attenpt was made on behalf of the plaintiff to ~controvert
the said denial by examination of a hand-witing expert.
Rel i ance was al so placed by the H gh Court on the fact /that
the plaintiff who filed a petition under ss. 107 and 145 Cr
P.C. against the first defendant and 12 others- on 8th
Decenber, 1956 described hinmself as the Mahant of | Chanwa
Math and made no reference in the petition itself to the
installation cerenony at Turki. The High Court also ,did
not believe the plaintiff's version that he had signed a
bl ank
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sheet of paper to be used as a conpronise petition in the
earlier suit filed by himand nothing has been shown to us
as to why we should take a different-view

In the result we hold that the plaintiff was unable to
di scharge the onus which lay on him to substantiate the
custom as to succession pleaded in his plaint. He also
failed to establish that he had in fact been installed as
the Mhant of the said Math. The appeal fails and is
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di sm ssed with costs.
V.P.S. Appeal
17-736 Sup Cl /72
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di sm ssed.




