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1. M s I ndi an Charge Chrone Linited (hereinafter
referred to as, "I.C.C. L.") has challenged the decision of the
Oissa Hgh Court in OQJ.C No. 1830 of 1999 in Cuvil Appeal
Nos. 8501 and 8502 of 2002. In Transferred Case (C) No. 9 of
2002, which was withdrawn to this Court fromthe H gh Court

of Del hi, the sanme Conpany had chal | enged by way of C. WP.

No. 4230 of 2001 the grant of approval for what it called an
out of turn |ease to Ms Nava Bharat Ferro Alloys Ltd.
(hereinafter referred to as, "Nava Bharat"), respondent No. 3 in
the Cvil Appeals. Wereas, the Wit Petitions in the Oissa
Hi gh Court chall enged the recomendati on of the State
CGovernment, the Wit Petition in the Delhi H gh Court

chal | enged the grant of approval by the Central Governnent to
the |l ease in favour Nava Bharat.

2. M's GVR Technol ogies & Industries Limted
(hereinafter referred to as, "GW"') filed O J.C No. 2236 of
2002 in the H gh Court of Oissa challenging the decision of

the State Governnent to grant a | ease of the extent of 436.295
hectares to the Orissa M ning Corporation Limted (hereinafter
referred to as, "OMC') against a recomrendation to grant a
lease to it of an extent of 43.579 hectares out of it. /The said
Wit Petition was allowed by the Hi gh Court of Orissa and the
said decision is challenged by OMC in C A No. 6787 of 2004

and in C A No. 6788 of 2004.

3. Ms Jindal Strips Ltd. (hereinafter referredto as,
"JINDAL") challenged in the H gh Court of Oissa by way of

Wit Petition No. 7575 of 2003 the decision of the State
CGovernment to recommend the grant of the | ease in favour of

OMC ignoring its own claimfor a |lease and the said Wit

Petition was got transferred to this Court and is nunbered as
Transferred Case No. 21 of 2005. This case al so chall enges

the recomendation of the State Governnent for grant of a

| ease to OMC of the renmining extent of 436.295 hectares.

4. The proposal of the State Governnment to grant a
| ease to OMC was al so challenged by I.C.C.L. before the Orissa
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High Court in Wit Petition (C) No. 1326 of 2005 and that is
sought to be got transferred to this Court by way of Transfer
Petition No. 928 of 2005. Sinmlarly, Ms Ferro Al oys
Corporation Limted (hereinafter referred to as, "FACOR') al so
chal | enged the recomendati on of the State Governnent for

grant of lease to OMC by filing Wit Petition (C) No. 5960 of
2005 in the H gh Court of Orissa and the sane is sought to be

got transferred to this Court in Transfer Petition (Civil) No. 701
of 2005. Nava Bharat, in its turn, challenged the proposal to
grant a lease to the OMC, in Wit Petition (Cvil) No. 6459 of
2005 in the H gh Court of Oissa and the sane is sought to be

got transferred to this Court by way of Transfer Petition (Civil)
No. 932 of 2005. Balasore Alloys Limted, formerly known as
Ispat Alloys Limted (hereinafter referred to as, "ISPAT") filed
Wit Petition (Civil) No. 3767 of 2005 in the Hi gh Court of
Orissa challenging the very sane proposal to grant a lease to
OMC and that Wit Petition is sought to be got transferred to
this Court in Transfer Petition (Civil) No. 446 of 2005.

5. Thus, the challenges in all these appeals,
transferred cases and the cases covered by the transfer
petitions, are to the proposal for grant of a | ease of an extent of
84.881 hectares to Nava Bharat, the denial of a |lease to GWR
and the reconmendation of the State Government to grant a

| ease of the entire remmining extent of 436.295 hectares (which
i ncludes the extent of 84.881 hectares proposed to be | eased
out to Nava Bharat) to OWC. Consi dering that the questions

to be decided in the appeals and transferred cases by this
Court are the same as the ones raised in the wit petitions in
the H gh Court that are sought to be transferred to this Court,
the transfer petitions are allowed and the cases withdrawn
thereby are al so di sposed of by this Judgnment. Argunents

have been addressed in all the matters.

6. This litigation has had a chequered career. It had
cone to this Court on three pr|or occasions. The facts are
detailed in those decisions in Indian Metals & Ferro All oys

Ltd. Vs. Union of India & O's. [(1990) Supp. 2 S.C'R 27],

Tata Iron & Steel Company Ltd. Vs. Union of India & Anr.

[(1996) Supp. 3 S.C. R 808] and Ferro Alloys Corporation

Ltd. & Anr. Vs. Union of India & Os. [(1999) 2 S.C.R 49]:

Still, a fewfacts may be reiterated. Chromte ore is said to be
a scarce netal ore inlIndia. It is nmainly available in the State
of Orissa in the Sukinda Valley. An extent of 1812.993

hectares of land was granted on nmining | ease to Tata lron and
Steel Company (hereinafter referred to as, "TI'SCO') on
22.10.1952. The | ease was for 20 years. |In the year 1972,

TI SCO obt ai ned a renewal of the | ease, but the area was

reduced to 1261.476 hectares. This renewal was again for 20
years. Before the expiry of the term TISCO applied in the year
1991 for renewal of the lease for a further periodiof 20 years in
respect of the entire extent of 1261.476 hectares. The State
CGovernment reconmended the renewal and the Centra

Covernment granted its approval under Section 8(3) of the

M nes and M nerals (Regul ati on and Devel opnent) Act, 1957.

But, at the instance of sone interested persons, the Centra
Government reviewed its decision and granted approval for

renewal of the lease only in respect of 650 hectares, roughly
hal f of the original area. TISCO challenged the said decision to
reduce the extent, by way of a wit petition in the H gh Court

of Orissa. |.C.C L., Indian Metals & Ferro Alloys ("I MFA, for
short), JINDAL and | SPAT also filed wit petitions in the Hi gh
Court of Orissa challenging the approval for renewal of the

|l ease to TISCO in respect of an extent of 650 hectares. Al

these wit petitions raising a challenge to the decision of the
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Uni on Government dated 5.10.1993 were all owed by the Hi gh
Court, which directed the Uni on Governnent to consider the
matter afresh after hearing all those who had filed wit
petitions. The decision of the Orissa H gh Court was

chall enged by TISCO in this Court. This Court dismssed the
appeal filed by TISCO thus confirm ng the decision of the

Hi gh Court and directed the Union Governnent to consider

the matter afresh. But pending the proceedings in this Court,
since there was no order of stay passed by this Court, the
Uni on CGovernment on 17.8.1995, granted sanction for renewa
of the mining |lease in favour of TISCO in respect of 406
hectares. The Union Governnment also directed that the

bal ance area of 855.476 hectares be distributed by way of

| eases anong the other claimants in terns of a Commttee
report prepared as per the direction of this Court, in an earlier
pr oceedi ng.

7. Subsequently, regarding 855.476 hectares
remai ni ng for grant of |eases to the applicants other than

TI SCO, the State Governnent recommended to the Union
Covernment that one-half of the said area could be allotted to
the other four pending applicants and the bal ance hal f of the
area of 855.476 hectares can be | eased to others who al so

required the mineral. This proposal was inplenented. After
these four grants, 'the balance extent left is said to be 436. 295
hect ar es.

8 Meanwhi |l e, FACOR filed Wit Petition No. 12032 of

1997 in the Hi gh Court of Oissa challenging the assessnent
of its need made by what cane to be known as Sharnm

Conmittee constituted as directed by this Court.  That Wit
Petition was di sm ssed by the Orissa H gh Court on 31.8.1998.
Meanwhi |l e, the State Governnment set up another Committee,

the Dash Conmittee, for considering the distribution of the
area of 436.295 hectares, the area remaining out of 855.476
hectares, after the distribution anbng the four conpanies.
FACOR chal | enged the decision of the H gh Court of Orissa
before this Court. While Dash Comrittee was considering the
clains of the various applicants, a recomendati on was nade
by the State Government for grant of a |lease to Nava Bharat of
an extent of 84.881 hectares out of the 436.295 hectares in
respect of which clains were being considered by the Dash
Conmittee. This recommendation was challenged by |I.C C L.
inthe Orissa High Court in OJ.C 1830 of 1999. Meanwhile,
on 22.3.1999, this Court in the FACOR s appeal upheld the
reconmendati ons of Sharma Conmittee as al so the
recomendati on of the State Governnent dated 29.6.1997
allotting 50% of 855.476 hectares to the four applicants then
claimng and | eaving out 436.295 hectares for distribution by
way of |ease anpbng other needy entities. This Court directed
that the renmaining 436.295 hectares be allotted after the
report of the Dash Conmittee. It may be noted here that after
M. Dash left the scene, the Conmittee came to be known

after his successor, as the Chahar Committee.

9. The Orissa High Court, nmeanwhile, dismssed the
Wit Petition, OJ.C. No. 1830 of 1999 filed by I.C. C L.
chal | engi ng the decision reconmendi ng an out of turn lease to
Nava Bharat. |1.C.C L., as we have noticed in the beginning,
has chal | enged that decision in the appeals. Subsequently,

the Orissa Government decided that the bal ance extent of

436. 295 hectares be granted on | ease to OMC and t hat

deci si on al so has been chall enged in the H gh Court and the

H gh Court held the decision invalid. That decision of the

Hi gh Court is also under challenge. The position, therefore,
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now is that the correctness of the decision to grant a lease to
Nava Bharat of 84.881 hectares and the validity of the
recomendati on of the State Governnent to grant a | ease of

the remaining area of 436.295 hectares to OMC, are both in
guestion before this Court. The challenge to the grant in
favour of Nava Bharat is on the basis that Nava Bharat was
nowhere in the picture when the four conpanies that were

dealt with in the earlier judgnents were claimng the grant of

| eases and in respect of whomdirections were issued by this
Court and there was no reason for ignoring the priority in their
favour and granting a | ease out of turn to Nava Bharat
especially in the teeth of the report of Sharma Comm ttee and
the partial inplenmentation of its recommendations by | ease of
50% of the areas clained by the four conpanies. The decision
to grant the mning |lease to OMC was struck down by the

H gh Court by taking the viewthat in the light of the earlier
orders of this Court, it was not open to the State Governnent
to take such a decision. The correctness of the same is also in
qguestion. / Thus, we are concerned with the question whether

the decision to grant a | ease to Nava Bharat on the facts and
in the circumstances of the case was justified and whether the
proposal of the State Governnent to grant the bal ance area to
OMC could be justified. Actually, if the claimof OMC were to
be upheld in the sense that the reconmendati on of the State
Government for the/grant of a lease to OMC.in respect of the
bal ance extent left, is found sustainable, there would be no
need to consider specifically the chall enge nade by |1.C. C L.
and GVR to the grant of a | ease to Nava Bharat. But since the
recomendati on of the State Governnent to grant the | ease to
OMC has to have prior approval of the Central Governnent

and the approval had not yet been granted, that aspect wll

al so have to be decided on nerits. W, therefore, think that it
will be appropriate to consider first, the question whether it
was open to the State Government to make a reconmmrendati on

that the bal ance extent of 436.295 hectares be | eased to OMC
in preference to the other private parties who are naking
clains for the | ease and thereafter consider the challenge
raised to the grant of |ease to Nava Bharat.

10. Based on the argunments rai sed before us, the'two
i mportant provisions of the Mnes and M nerals (Regul ation

and Devel oprent) Act, 1957 that fall for our consideration are
Sections 11 and 17A. The challenge to the grant of |ease to
Nava Bharat involves interpretation of Section 11 and the role
of the various sub-sections therein. The challenge tothe
recomendati on of the State Governnment to grant the bal ance
extent to OMC involves interpretation of Section 17A and the
nature of power conferred thereunder. What is the effect of
the prior proceedings in this Court will also arise. 1n the
background facts of this case, Rule 59 of the M neral
Concession Rules, 1960 has al so relevance. This is for the
reason that the area was previously held under |ease by TISCO
and it would becone available for grant only on conpliance
with Rule 59(1) or in terms of Rule 59 (2), whereunder a power
is vested with the Central Government to relax the provisions
of sub-Rule (1).

11. Section 10 of the Act provides for applications for
prospecting licences or mning | eases being nade to the State
CGovernment by a person interested. Section 11 deals with the
preferential right anpbngst such applicants for the grant of a

| ease. Sub-section (1) of Section 11 confers a preferential right
on a person, who had al ready been granted a reconnai ssance

permt or prospecting licence. W are not concerned with that
provision in this case. Sub-section (2) of Section 11 provides
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that in a case where the Governnment has not notified a
particular area in the official gazette as being avail able, and
two or nore persons have applied for a mning | ease, the
appl i cant whose application was received earlier shall have a
preferential right to be considered for grant of a mning | ease
over the applicant whose application was received |ater.
According to the proviso, in a case where the State

CGovernment had invited applications, all applications received
during the period specified for the making of such application
and applications which had been received prior to the
publication of the notification inviting applications and which
are pendi ng, shall be deened to have been received on the

sane day for the purpose of assigning priority under sub-
section (2). In other words, all applications received until the
dead line fixed, had to be considered on the sane footing. The
further proviso indicates that where such applications are
recei ved on the sane day, the Governnent may take into

consi deration the matters specified in sub-section (3) and may
grant the mning | ease to such one of the applicants as it nmay
deem fit. Sub-section (3) sets out the matters to be

consi dered. They include, the special know edge or experience
of the applicant, financial resources of the applicant, the
nature and quality of ‘the technical staff enployed or to be
enpl oyed by the applicant, the investnment which the applicant
proposes to make and such other matters as may be

prescri bed. Sub-section (4) provides that subject to the
preferential right available to a reconnai ssance pernit hol der
or a prospecting licensee, all applications received pursuant to
a notification by the State Government during the period
specified in the Notification shall be considered
simultaneously as if they all had been received on the sane

day and the Governnment had to take into-consideration the
matters specified in sub-section (3) and grant the lease to such
one of the applicants as it deened fit. ~Sub-section (5) of
Section 11 has particul ar relevance in respect of the grant to
Nava Bharat, since Nava Bharat entered the fray only after

this Court had directed that the bal ance area of 855.476
hectares be allotted to the four applicants other than TISCO
that were in the fray at that stage. W think it appropriate to
set down here, sub-section (5) of Section 11 with the proviso

t her et o:

"11 (5). Not wi t hst andi ng anyt hi ng

contained in sub-section (2), but subject to

the provisions of sub-section (1), the State

CGovernment may, for any special reasons to

be recorded, grant a reconnai ssance permt,

prospecting licence or mning | ease, as the

case may be, to an applicant whose

application was received later in preference to

an applicant whose application was received

earlier.

Provided that in respect of
m nerals specified in the First Schedule, prior
approval of the Central Governnent shall be
obt ai ned before passing any order under this
sub-section."

It is the case of Nava Bharat that though it had applied |ater,
its application was considered and the lease to it

recommended and got approved in view of the exercise of

power by the State Government under sub-Section (5) of

Section 11 of the Act. W shall consider this aspect at the
appropriate stage.
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12. Section 17A deals with reservation of area for
pur poses of conservation. Sub-Section (1) provides that the
Central Government, with a view to conserving any mnera

and after consultation with the State Government, may reserve
any area not already held under any prospecting licence or

m ning | ease and notify in the official gazette such area by
speci fying the boundaries thereof and the mineral or mnerals
in respect of which such area will be reserved. Sub- secti on
(1A) of Section 17A enables the Central Government to reserve
any such area for undertaki ng m ning operations through a
Cover nrent Company or corporation owned or controlled by

it. Sub-section (2) of Section 17A enables the State
Government, with the approval of the Central Governnent, to
reserve any area not granted on | ease for undertaking
prospecting or mning operations through a Governnent

conpany or corporation owned or controlled by it and its right
to notify the sane.” Since, OMC. relies heavily on this
provisioon, we think it appropriate to set down sub-section (2)
of Section 17A hereunder.

"17A(2) . The State Governnent may, with

the approval of the Central CGovernnent,

reserve any area not al ready held under any

prospecting licence or mning | ease, for

undert aki ng prospecting or mning operations

through a Governnent conpany or

corporati on owned or controlled by it and

where it proposes to do so, it shall, by

notification in the Oficial Gazette, specify the

boundari es of such area and the m neral or

m nerals in respect of which such areas wll

be reserved. "

Sub-section (3) of Section 17A is not relevant for our present
pur poses.

13. It is the case of Nava Bharat that the grant to it was
justified in terns of Section 11(5) of the Act and the State
CGovernment was entitled to extend a preference to Nava

Bharat and the decisions of this Court rendered earlier cannot
and did not stand in the way of such exercise of power by the
State CGovernnent. The case of those who oppose the grant to
Nava Bharat is that the conditions of sub-Section (5) of
Section 11 have not been fulfilled in the case on hand and
even otherwi se, at the present stage, it was not open tothe
State CGovernnent to act under sub-Section (5) inthe lLight of
the directions contained in Indian Metals & Ferro Alloys Ltd.
Vs. Union of India & Ors. (supra), Tata lron & Stee

Conpany Ltd. Vs. Union of India & Anr. (supra) and Ferro

Al'l oys Corporation Ltd. & Anr. Vs. Union of India & Os.
(supra) decisions rendered by this Court. Simlarly, the case
of OMC is that the power under Section 17A was independent

of any other power, or the power under Section 11 and it was
al ways open to the State Government, no doubt, with the
approval of the Central CGovernnent, to reserve any area that
may be avail able for exploitation by a corporation owned or
controll ed by the Governnment. OMC was such a corporation

and the State CGovernnent having made that reconmendati on

to the Central CGovernnent, it was for the Central Governnent
to take a decision on the question of approval as contenpl ated
by sub-Section (2) of Section 17A of the Act and on the grant
of such approval it was perfectly open to the State Governnent
to grant a lease in respect of the bal ance 436.295 hectares to
OMC and there was nothing in the prior decisions of this

Court which stood in the way or which could control the
exerci se of power, the independent power, by the State
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Gover nment under Section 17A of the Act. The case of those
who oppose the stand of OMC is that in the |light of the prior
deci sions of this Court and the binding directions issued
therein, and the stand it had adopted earlier, the State
CGovernment could not invoke its power or exercise its right
under Section 17A(2) of the Act at this stage and the Orissa
Hi gh Court was right in taking up that position while striking
down the recommendati on of the State Governnent.

14. As a result of the prior directions of this Court, what
has transpired is that out of the 1261.476 hectares earlier

| eased to TISCO, a renewal has been granted to it in respect of
406 hectares. OQut of the balance extent of 855.476 hectares,

| eases of varying extents have been granted to

I.CCL/I.MF. A, J NDAL, |ISPAT and FACOR and what is |eft

is said to be 436.295 hectares. This Court directed in the |ast
of the decisions that this area had to be distributed in ternms of
the reconmrendations of the Dash Conmittee, that becane

Chahar Commttee. It is therefore the case of the applicants
other than OMC that the distribution of this area could only

be in terms of the recormmendati ons of the Chahar Committee.

The Chahar Committee not having recommended the grant of

any extent to OMC, infact it had rejected the claimof OMC
altogether, it was not open to the State Government to purport

to recommend the grant of a |ease of that extent to OMC. It is
the further subm ssion that while naking the recomendati on

to the Central CGovernnent, the State Government had not

di scl osed all the relevant facts and the materjal fact that OMC
was inefficient, was not in a position to exploit the areas
already held by it and that a number of m nes under it were

remai ning idle had not been brought to the notice of the

Central CGovernnment. The Orissa High Court did not go into

the latter question or the scope of the power under Section

17A of the Act, but proceeded on the footing that in the |ight of
the prior directions of this Court, it was not open to the State
Government to exercise its right or power under Section 17A of

the Act.

15. As we see it, the power under Section 17A is an
i ndependent power. It is not related to the power avail able
under Section 11 of the Act. It is open to the Centra

CGovernment to reserve an area in terns of Section 17A(1) if it
is thought expedient and it is in the interests of the nation or
that it is necessary to conserve a particular netal or ore or the
area producing it. It is also open to the Central Governnent to
deci de that such area shoul d be exploited by a conpany or
corporation owned or controlled by it. O course, that
situation has not arisen in this case. Under sub-section (2) of
Section 17A, with the approval of the Central Governnent, the
State Governnent nmay reserve any area not already held

under any prospecting licence or mning | ease for undertaking
the exploitation through a Government conpany or

corporation owned or controlled by it and on fulfilling the
conditions referred to in sub-section (2) and in an appropriate
case, also the conditions of sub-section (3). Again, the
exerci se of power by the State Government under sub-section

(2) of Section 17A has no reference to the entertaining of
applications under Section 11 or the preferences avail able
thereunder. The area in question was under a mining | ease to

TI SCO and after the mning | ease expired, the area of 436.295
hectares had not been | eased out to any other person

According to us, nothing stands in the way of the State
Covernment seeking the approval of the Central Governnent

for the exploitation of that area in respect of a precious netal
ore by a Governnent conpany or a corporation owned or
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controlled by it like OMC. Therefore, it cannot be said that the
recomendati on nade by the State Governnent is per se

invalid or that it is one without authority. On the schene of
the Act, the decision or reconmendati on under Section 17A

can be taken or made until the area in question is actually

| eased out to any applicant in terns of Section 11 of the Act.
Here, the area had not actually been | eased at this rel evant
time though a decision has been taken to | ease out 84.881
hectares out of it and the power of the State Governnent

saved by Section 17A (2) of the Act is in no way fettered or
curtail ed.

16. In that perspective, the two rel evant aspects to be
consi dered are whether the prior decisions of this Court have

in any way fettered the exercise of that power by the State
Gover nnment and whet her the decision of the State

CGovernment in that behalf is vitiated for any other reason. On
the first aspect, it is true that this Court accepted the report of
the Sharma Conmittee and directed that the recomendati on
therein be considered for inplenentation. At that stage, the
State CGovernment allotted 50% of the area available, to the

four entities based on their applications, in partial fulfilnent of
the reconmmendati ons of Sharma Conmittee. Wien the natter

cane up again before this Court, this Court ultimtely

directed that the bal ance 50% of the |left out area, nanely,

436. 295 hectares be dealt with on the basis of the report of the
Dash Commttee. Wen this Court made that direction, this

Court was not dealing with any exercise of power by the State
Gover nnment under Section 17A(2) of the Act or was not

dealing with the question, in the context of ‘exercise of any
such power. Therefore, the direction to deal with 436.295
hectares on the basis of the recomendati ons of Dash

Conmi ttee, succeeded by Chahar Conmittee, does not by

itself preclude the exercise of power by the State under Section
17A(2) of the Act to make a recommendation that the

exploitation be left to a corporation owned or controlled by it.
We are therefore not in a position to accept the argunent that
the prior decisions precluded the State Governnent from
invoking its right under Section 17A(2) of the Act. O course,
the prior approval of the Central Governnent, that is

necessary, is to be sought and obtained and in that context,

the State CGovernnent has nmoved the Central Governnent for
approval .

17. What is argued on behal f of GVR i's that though the
submi ssion that the power under Section 17A(2) of the Act

could be exercised at any tine could be considered sound and

| ogical, the question in the present case has to be viewed in
the background of events leading to the said decision and the
context in which that decision was taken so as to deternine
whet her the all eged change of so-called policy is nala fide or
arising out of colourable exercise of power with the sole

pur pose of defeating the prior judgments of the court and
especially the direction of the Orissa Hi gh Court in favour of
GWR It is true that on the prior occasions when the dispute
before the H gh Court and before this Court centered round

the entitl enent of various applicants for grant of fresh | eases
after the TISCO | ease was not renewed in full, the stand of the
State Governnent was that it would abide by the

recommendati ons of Dash Conmittee transfornmed into

Chahar Committee. But it is difficult to postulate that the
adoption of such a stand in the context of the disputes then
arising, could estop the State fromtaking a decision under
Section 17A(2) of the Act to reconmend to the Centra

Covernment that the conpact area |left, which was the only
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bal ance area |l eft, be granted on | ease to the Governnent
control |l ed Corporation, OMC so as to ensure a fair and just
distribution of the Ore, which was a scarce commodity in the
country. There is no dispute that there were various entities
that needed the ore in question and that some of them had

made requests for grant of |eases of varied extents of lands. |If
at that stage the Governnent, after considering what was
contained in the Chahar Conmittee report itself and the

noti ng of the concerned M nister, decided to reconsider the
qguestion and take a decision to recommend the grant of the

area without it being fragmented on lease to OMC, it is difficult
to accept the contention that the same nust be taken to be

mal a fide. The power under Section 17A(2) is a statutory

power and nornally there could be no estoppel against the
exerci se of statutory power.  That apart, though the clains

were being considered as directed by this Court, the various

cl ai mants had not changed their-positions or had made any

i nvestments towards mning and in that context, the

contention that the decision that was taken was one in

col our abl'e exercise of power, cannot be accepted. The

consi derations relating to environment, relating to
fragmentation and relating toeven distribution of the ore to be
extracted for supplies to industries in the country as a whole
are all relevant considerations and it cannot be said that the
deci sion of the Cabinet dated 27.8.2001 is vitiated by nal a
fides or is borne of colourable exercise of power or that it is
i rrational

18. It is.argued on behalf of the I.C C L. that the
purpose put forward by the State Governnent for exercise of
power under Section 17A (2) of the Act is not within the

provi nce of that provision since extraction and equitable
distribution of the mineral is not one of the aspects relevant
for exercise of power under Section 17A of the Act. | Learned
counsel pointed out that the heading of the Section is
"Reservation of area for purposes of conservation" and
exploitation and distribution is not conservation. /Mreover, it
was submitted that the said power under sub-section (1) of
Section 17A of the Act rested with the Central Government

and not with the State Government. There may be substance

in the subm ssion of |earned counsel, but what we are

concerned with is the power of the State Government, of

course, with the approval of the Central Governnent, to

reserve an area for undertaking m ning operations through a
Cover nment conpany or corporation owned or controlled by it.
This is exactly what is sought to be done by the State
CGovernment in this case, of carrying on the mining operations
in the balance area through a corporation owned or controlled
by the State Governnent. W are therefore of the view that

the recomendation of the State Governnent for the approva

of the Central Government for |easing out the extent to OMC is
well within the power of the State Governnent under Section
17A(2) of the Act. The heading of the Section cannot contro
the natural effect of sub-section (2) of Section 17A of the Act or
the power conferred by it. That provision deals specifically wth
the power of the State Governnent to carry on mining

operations through a corporati on owned or controlled by it.

The said argument cannot al so be accepted to invalidate the
deci sion of the State Governnent to seek the approval of the
Central Covernment for grant of |ease to OMC of the bal ance
area left, in a bloc.

19. We al so do not find any substance in the contention
that the decision to grant a | ease of the remaining extent to
OMC is irrational in the context of the performance of OMC
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and the other attendant circunstances of the case and in the
context of the National Mning Policy. The argunent that on
principle the necessity of industries established in Oissa for
captive mining had al so been approved and the said aspect

could not be | ost sight of while taking such a decision cannot
be the controlling factor. What we find is that the area

avail able for chromte ore mning has al ready been divided

among TI SCO the four companies and AIKITH and what is |eft

is the extent of 436.295 hectares. It is clear that a nunber of
conpani es have applied for |eases of varying extents fromthat
remai ning extent and if the State Government took a deci sion
that further fragmentation of the area would not be in the
interests of scientific mning and to ensure even distribution
anmong the consuners in the country, it is necessary to |eave

the mining to a corporation controlled by the Governnent, it is
difficult to say that the decision is irrational. 1In a sense, it is a
policy decision and though in a given case this Court could
interfere with a policy decision of the Government, we cannot
say that the present case is one where the decision is so
irrational, unreasonable or patently illegal as to justify
interference by this Court: Al industries outside the State of
Orissa also require the precious ore and it is the duty of the
CGovernment to ensure a just - distribution at a fair price. In the
circunmstances, it is difficult to say that the decision taken to
retain the area in/a conpact bloc for mning by a Governnent
controlled Corporation is irrational. W therefore reject this
contention.

20. The contenti on on behal f of the Conpanies, that the
Central Government nust be takento have rejected the

approval sought by the State Governnent under Section

17A(2) of the Act, cannot be accepted. It is seen that the

Central Governnment took the stand that as the matter was

pending in this Court, it would not be appropriate for it to take

a decision. The application or request of the State

CGovernment is seen to have been returned. O course, the

Central Governnent is also entitled to seek further

clarifications or additional facts so as to nake up its mnd on

the question of approval. As matters stand at this stage, the
Central Covernment has refused to take a decision one way or
the other on the request of the State Government. It is

therefore not possible to proceed on the basis that the Centra
Government has already rejected the request of the State
CGovernment for reserving the area for exploitation by OVC

21. Then the question is whether there i's anything in
the process of decision naking by the State Governnent that
makes the decision itself vitiated. Wat is contended is that
the Chahar Conm ttee had reconmended that the distribution

be made anong the various applicants and that OMC was not
eligible for getting a | ease of any extent. It was when that
recomendati on was put up that the concerned M nister

made a noting indicating a sudden turn around,

recomendi ng consi deration of the question whether the

| ands or the area available with the State, should al so be

di vi ded anong the private operators and whether it would not

be in the interests of a just and equitable distribution of the
ore and the protection of the environment, to have the area in
a bloc for being exploited by OMC. It is true that the earlier
stand of the CGovernnent was that | eases could be granted to
private players including industries established in the State
for captive mining. But, when the recomendati on of the

Chahar Committee was put up before himfor his final view it
was open to the M nister concerned to go through the report

and record his views thereon. |In fact, Chahar Conmittee
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report itself had indicated some of these aspects, though it

had overridden them and nmade recomendations for grant of

| eases to the various applicants in the light of the directions of
this Court and the High Court. |If a Mnister, on going through
the report, feels that the aspects highlighted in the report
thensel ves would justify the retaining of the resources with

the State so as to ensure a just distribution of the nminera

anmong the needy and for protection of the environment, in the

absence of any other material, it could not be said that the
reconmendati on of the M nister was not bona fide or that it
was tainted in any manner by nala fides. It is interesting to

note that M. Chahar hinself as Secretary of the Mnistry
concerned thereafter highlighted the aspects pointed out by

the Mnister and recomended in his capacity as Secretary of

the concerned Mnistry that it would be appropriate to retain
the area for being exploited by the Governnent controlled
corporation. The file shows that this noting of the Mnister in
the Iight of the reconmmendation of the Secretary to the

M nistry was consi dered by the Cabinet and the Cabi net

approved the noting of the Mnister or the course

reconmmrended therein to exploit the nineral through OMC and

not to divide the balance area |left with the Governnent anong
various private entrepreneurs. The decision was reiterated by
the Cabi net and a request was made by the State Governnent

to the Central Governnent for approval of this proposal

There is nothing to show that the noting of the Mnister was
tainted in any manner or that the subsequent cabi net decision
was vitiated for any reason that could be gone.into by the
Court. In a sense, counsel for OMCand the State of Oissa are
right in submtting that it was really a policy decision and the
role of this Court in respect of such a policy decision and its
scrutiny was limted and within the scope of that limted
scrutiny, there was no justification in interfering with the
deci sion of the Governnent. O course, as we have indicated
earlier, it is for the Central Government to give its approval or
not to give its approval to the proposal of the State
Government. The Central Governnent is yet to take a

deci sion. Since, we have not reached that stage, we are al so

not called upon to pronounce on it at this stage.

22. It is urged that it was a volte-face by the Mnister
concerned and what changed in three days between the stand
till then adopted and the note made has not been expl ai ned.

VWhat is put forward is that the Chahar Cormmittee report itself
justified such a change in perspective and if the taking of such
a decision of this nature is not precluded by the prior

proceedi ngs, the reconmendati on of the M nister was a

rati onal one and the Cabinet was justified in approving it. W
have already held that the orders earlier nmade by this Court

did not preclude such a decision being taken. There is

not hing to show that the noting was not nade bona fide or

that any extraneous consideration influenced it. Wen the
occasi on arose, the Mnister made the noting. It put forward a
rel evant point of view There is no merit in the contention that
it was a hurried turn around on the part of the Mnister.

23. We are therefore satisfied that the decision of the
State Governnent to seek the approval of the Centra

CGovernment for grant of a |lease to OMC, a corporation

controlled by it, could not be held to be invalid.

24. In this context, it was contended that the State
Gover nment had not disclosed the full facts to the Centra
CGovernment. Learned Senior Counsel for |I.C.C. L. was at pains

to point out that OMC was inefficient; that it had failed to
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exploit the area earlier granted to it on |lease; that many of its
m nes remain unexploited and that it would be inprudent to
entrust this area also to OMC for mining of chromite ore.

Learned counsel al so contended that OMC did not have even
qualified persons at his hel mand el sewhere and in that
situation, the reconmendation of the State Government nust

be found to be inprudent and ineffective. Learned counsel for
the OMC and the State of Orissa sought to controvert these

submi ssions with reference to certain materials to show that

there was no nerit in these charges agai nst OMC. We do not
think that we are called upon to go into this question here. It
is for the Central CGovernment to consider whether all these
aspects are relevant. It has to consider all the relevant facts

while applying its mnd to the question of grant of pernission
sought for by the State Governnent in terns of Section 17A(2)
of the Act. It would, therefore, be premature for us to
pronounce on the nmerits or denmerits of the argunents sought

to be raised regarding the efficiency and the conpetency of
OMC to exploit mnerals. But certainly these argunents ---
whet her t'hey are relevant or not in the context of Section
17A(2) of the Act, the Central Government will have to decide -
-- should alert the State CGovernment to ensure that

conpetent, honest and qualified persons are put in charge of
OMC and the requisite expertise obtained for the purpose of
maki ng its working nore efficient. This is independent of the
qguesti on of approval /involved in this case.

25. We find some nerit in'the contention of |earned
counsel for the State and OMC that the fact that the ore is
required by many industries in the country other than the
applicants for |eases for captive mning and if the whole area is
di vided and given for private exploitation, there nmay be
difficulty in ensuring equitable distribution of the ore was a
rel evant consideration for the State Governnent in naking the
recomendati on under Section 17A(2) of the Act. W cannot
certainly say that this aspect is not a relevant circunstance.
Anyway, as we have indicated, it i's not for us to pronounce on
it at this stage and that would al so be one of the aspects to be
consi dered by the Central Covernment when it considers the
request of the State Governnent for approval under Section
17A(2) of the Act.

26. In our view, the H gh Court was not right in holding
that what had transpired thus far, or the directions of this
Court earlier made, precluded the State CGovernnent from

exerci sing the power and seeking approval in ternms of Section
17A(2) of the Act. As we have held, the State Governnent

coul d exercise that power until a grant is actually made since
it is an overriding power. The taking up of a particular stand
earlier, cannot also preclude the exercise of that power.
Whether it has laid itself open to clainms for danages by its
prior actions is a different question and that cannot control
the exercise of the power under Section 17A of the Act.

27. Now, we cone to the | ease proposed to be granted to
Nava Bharat. |n view of our upholding the decision of the

State CGovernnent subject to approval by the Centra

Covernment, the | ease proposed has to be found to be stil

born; or that the decision no nore survives. But it is

necessary to consider the contentions put forward, since the
guesti on woul d becone relevant if for any reason, the Centra
CGovernment chooses not to approve the request or decision of

the State Governnent to | ease the bal ance extent of 436.295
hectares to OMC.
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28. As regards the allotnment to Nava Bharat, we see
consi derabl e force in the subnission on behalf of the I.C C L.
that the decision to grant | ease to Nava Bharat in preference to
the other applicants who were before the Governnent was

incorrect and calls for interference. On the materials, it is not
established that the State Governnent exercised its power

under sub-section (5) of Section 11 of the Act. Nava Bharat

was a subsequent entrant into the fray and had clained the

grant even while the clains of various applicants were being
consi dered by Dash Committee. Even without sending the

request of Nava Bharat to Dash Commttee for consideration

and recommendation, the State Governnent proceeded to

recormend the grant of a |lease to Nava Bharat from out of the
extent available with it. This was a case to which the rule of
preference under Section 11 of the Act as nodified by the

earlier orders of this Court applied and there was a preference
avail abl'e to those who had applied for |eases earlier. O
course, the position had been explained in the first decision in
I ndian Metal's & Ferro Alloys Ltd. Vs. Union of India & Os.
(supra). ~\What-is the reason that |led to overriding the clains of
others is not disclosed.” On the materials, it cannot be said
that the conditions of sub-Section (5) of Section 11 are fulfilled
in this case. No special reasons are recorded justifying such
an out of turn grant.

29. If it was a case of consideration of the clains under
Section 11 of the Act, we feel that the State Covernment was
bound by the directions of this Court issued ultimately in
Ferro All oys Corporation Ltd. & Anr. Vs. Union of India &

O's. (supra). The State Government had to proceed on the

basis of the directions contained therein and nake all otnents
as reconmmended by the Dash Conmittee or the successor

Chahar Committee. O course, the State Governnment m ght

have been in a position to forward the application of Nava
Bharat also to the said Conmitte for consideration and
recomendati on and mi ght have thereafter acted on the basis

of reconmmendati ons of the Chahar Conmittee. But that was

not done and the decision to | ease to Nava Bharat was strai ght
away taken. W see sone force in the subnission on behal f of
|.C.C.L and GWR that no proper reasons are given for

overriding the preferences of others especially in the light of
the directions of this Court while deciding to grant a |ease in
favour of Nava Bharat. Notwi thstanding the valiant effort in
that behal f nmade by | earned Seni or Counsel for Nava Bharat to
sal vage the grant nmade to it, we are of the view that on the
facts and in the circumnmstances of the case, the decision to
grant a |l ease to Nava Bharat out of turn was not justified, |ega
or proper.

30. When the State Governnent made the
recommendati on for grant of a |l ease to Nava Bharat, the
infirmties in that recomrendati on were poi nted out by the
Central CGovernment, in its letter dated 27.6.2001. The
violation of Rule 59 was al so pointed out. |Instead of placing
the letter before the Chief Mnister or the Cabinet and

obtai ning directions thereon, the Steel and M nes Depart ment
on its own chose to send a letter dated 30.6.2001 purporting
to conformto the requirements. Wen the natter reached the
Chief Mnister and the Cabinet, the decision taken was to
withdraw the earlier request for grant of approval of |ease to
Nava Bharat. On the materials, it is clear that the letter dated
30.6.2001 sent by the Secretary of the Steel and M nes

Depart ment was not one consistent with the Rul es of Business
framed under Article 166 of the Constitution of India. The
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letter also lost its efficacy in view of the decision taken by the
Cabinet to withdraw the reconmendation itself. The position

that emerges is that there was no valid reconmendation by

the State Governnent for the grant of a | ease to Nava Bharat

and there was hence no valid approval of the Centra

CGovernment. Non-conpliance with Rule 59 of the Rules also
vitiated the proposal to | ease to Nava Bharat

31. In view of our conclusion that the State Government
was entitled to seek the approval of the Central Governnent in
respect of the bal ance extent of 436.295 hectares, in which

was included the proposed Nava Bharat grant, for exploitation

by OMC and since, we are satisfied that the grant to Nava

Bharat cannot be sustained, the proposed grant or grant to it

has to be set aside. W do so. |If it is a question of

reconsi deration of the applications of various entities for grant
of leases in respect of 436.295 hectares, it would be a case
where the cl ai mof Nava Bharat woul d al so have to be

consi dered along with the claimof others in the Iight of the
directions earlier issued by this Court. This contingency nay
arise only if the Central Government does not grant approva

to the request of the State CGovernment under Section 17A(2) of
the Act. To that extent, we allow the appeals of |1.C C. L.

32. Taki ng-note of the circunstances, it is for the State
CGovernment to make a fresh request to the Centra

CGovernment in terns of Section 17A(2) of the Act setting out
all the relevant details for consideration of the Centra
CGovernment. Thereupon the Central Governnent will have to
take a decision in terms of Section 17A(2) of the Act and in the
context of Section 17A of the Act and all rel evant attendant
circunstances. W nmeke it clear that the prior directions of
this Court or that of the H gh Court cannot and do not stand
in the way of the Central Government in applying its mind to
the request nmade by the State Governnent under Section

17A(2) of the Act and in taking an independent decision
thereon. Al that is necessary at the nmonent is to hold that
the recommendation of the State CGovernment cannot be

rejected by the Central Government on the ground that it has
no freedomor right to take a decision on the request, in view
of the prior orders of this Court or on the ground that
adequate details are not forthcom ng. Inthe latter
contingency, it is for the Central Governnent to seek such
further details fromthe State Governnent as it deens fit and
thereafter to come to a decision

33. The deci sions of the Hi gh Court of Oissa are thus
set aside. The appeals are allowed in the manner indicated

above. The State Governnment is directed to nmake a proper

request in ternms of Section 17A(2) of the Act and the Centra
Government is directed to take a decision thereon bearing in

mnd all the aspects as indicated hereinbefore. Wat is to

happen thereafter will depend upon the decision the Centra
Covernment takes and the consequences that flow therefrom

Those are aspects that will have to be tackled at the

appropriate tinme, if the need or occasion for it arises.

34. Since, this matter has been pending for years and
what is involved is exploitation of a precious mneral, we direct
the State Governnent and the Central Government to conply

with the directions we have made expeditiously. The State
CGovernment should send its request within a period of four

nmonths fromtoday with all relevant details and the Centra
Governnment should take its decision on the reconmendation

within a period of four nonths fromthe date of receipt of the
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recomendation, if necessary, after calling for any further
detail that it nay consider rel evant.

35. Thus, the appeals of the State of Orissa and OMC
are allowed, that of 1.C.C L. and GWR are allowed to the extent
of setting aside the grant of |ease to Nava Bharat and the
Transferred Cases are disposed of in the |ight of the above
decision. The parties are directed to bear their costs in this
Court.




