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ACT:

I ncome Tax--Partners of registered firmholding shares of
conpany as benamdars of the firm-Error in. conputing
tax--Proceeding to rectify errors--Incone tax officer, if
could effect readjustnent to avoid illogicalities  |ncome-
tax Act, 1922(11 of 1922), ss. 16(2), 18(5), 35.

HEADNOTE:
The respondents were the four partners of a firmM which |
was registered under the Indian | ncone Tax Act. Three of

these four partners held anbngst them forty -shares .in
private Iimted conpany which was registered in the Phaltan
State.

For the account year ending 30-9-1943 the Phaltan Conpany
disclosed a net profit, butt did not declare any dividend
out of these profits but paid incone-tax —and super-tax
t her eon. After the merger of Phaltan State in the |ndian
Union, the Income-tax Oficer issued notice to the Phaltan
Conpany wunder s. 34 of the Act and acting tinder’ the
provi sions of s.23A directed that the undistributed asscess-
able income of the conmpany should be deened to have been
di stributed as dividend anong the sharehol ders. Before the
date of this order, the assessnment of the firmM and the
i ndi vi dual assessment of its four partners had been
conpl et ed. In order to bring to tax the undistributed
dividend deemed to be declared under s.23A anong the
shar ehol ders of the conpany, notices were issued to the four
partners under s..34 of the Income-tax Act. |In response to
the notice, the partners appeared and contended that the
forty shares held by the three of the four partners were in
fact the property of the registered firmM This contention
was accepted by the I ncone-Tax O ficer who thereupon treated
the dividend attributable to the total of the forty shares
as the dividend inconme of the firmand proceeded to the
apportion the said income among the four partners in
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proportion of the shares which each of themheld in the firm
and added this to the inconme already assessed. |n doing so
however, the Income-tax Oficer conmitted an error. In
recomputing total income of each of these four assessees he
i ncluded only the net dividend "deened to
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be recei ved" by each but as again this addition he allowed a
deduction of the tax paid by the conpany attributable to
such dividend. Subsequently this m stake was di scovered and
thereupon the Inconme-tax O ficer issued notice pointing out
the error in including in the income the net dividend
wi t hout being grossed up, while at the sane tinme allow ng
credit for the tax deenmed to have been paid thereon, and
averred that this was a m stake apparent on the record"
whi ch he proposed to rectify under s.35 of the Act.

Held, that in view of the-decision in Ms. Howah Trading
Co. v Comm ssioner of Income-tax, it is only the registered
sharehol ders who are entitled to the benefit of the «credit
for tax paid by the conmpany under s.18(5.) as well as the
corresponding grossing up under s. 16(2). On that basis the
only persons who were entitled to be treated as sharehol ders
to whom the provisions of s.16(2) and s. 18(5) of the
I ncome-Tax Act were-attracted were the three partners in
whose nane the forty shares stood registered.

Hel d, further, that the Incone-tax Officer and jurisdiction
under s.36 to rectify errors but not to effect nerely
readjustnment so as to avoid the illogically in an error
which is still pernitted to continue.

Hel d, also, that it is not possible- to correct the initia

error in the proceedings because the notice under s.35
issued to the parties which is the foundation of the
jurisdiction to effect the rectification, sought not the
correction of the error but the perpetuation of it though in
an altered and a | ess objectionable fromthe point of view
of Revenue.

Messrs. How ah Trading Co., Ltd. v. The Conm ssioner of
I ncone-tax, Calcatta [1959] Supp. (2. S. C R 448 applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION C. As. Nos. 502 to 505 of
1960.

Appeal s fromthe judgnent and orders dated January 14, 1957
of the Bonbay Hi gh Court in Special Civil Applications  Nos.
1848 to 1851 of 1956.

N. D. Karkhanis and P. D. Menon for the appellant (in al
the four appeals).

S. T. Desai and |I. N Shroff fur the Respondents.
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1962. February, 27. The Judgnent of the Court was
del i vered by

AYYANGAR, J.-These four appeals are pursuant to certificates
granted by the Hi gh Court of Bombay under Art 133(1)(c) - of
the constitution and raise identical guesti ons for
consi derati on.

The respondent in these four appeals are each of the four
partners in a firmconstituted under the nane of Mfatla
Gagal bhai & Sons and which was conposed of Navinchandra
Maf atl al, Arvind N. Mafatlal, Yoginder N Mfatlal and Homant
Maf at | al with shares of 5/16, 3/16, 3/16, and 5/ 16
respectively in that firm(lt has to be nentioned that
Navi nchandra died subsequent to the decision of the Hi gh
Court and his legal representatives have been brought on
record in Cvil Appeal No. 502 of 1959 but this circunstance
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being irrelevant we are ignoring it for the purposes of
these appeals) The firmwas registered under the |ndian
Income Tax Act. There was a private linited conpany naned
Mafatlal Apte and Kantilal Linmted registered under the
Phaltan State Conpanies Act. Ton Shares in this private
conpany stood in the name of Navin Chandra, 10 in the name
of Arvind and 20 in the nane of Hamant. For the account
year of the conmpany endi ng Septenber 30, 1945 the conpany
disclosed a net profit of Rs. 1,09, 165/-. The conpany,
however, did not declare any dividend out of those profits
but paid incone-tax and super-tax thereon. After the nerger
of the Phaltan State in the Indian Union and the ex. tension
of the provisions of the I'ndian Incone Tax Act thereto, the
In come Tax O ficer who had jurisdiction over the assessnent
of the conpany, issued notice to it under s. 34 of the
I ndi an | ncone Tax Act and acting under the provisions of s.
23A thereof directed that the wundistributed assessable
i ncorme of ‘the company whi ch ambunted to Rs. 68,228/- should
be deenmed to have been distributed as dividend
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anong the sharehol ders ason the date of the General Body
Meeting of the conmpany (i.e., on March 11 1946). Before the
date of this order the assessnent of the firm of Mafatla
Gaal bhai & Sons and the-individual assessment of its four
partners had been /conpleted.. In order to bring to tax the
undi stri buted dividend "deemed to be decl ared" under s. 23A
among the sharehol ders of the conpany notices .were issued
to the four partners under s. 31 of the Income Tax Act. In
respondent to the notice the partners appeared and it was
stated in their behalf that the 40 shares hold by three of
the partners in .the conpany were in fact the -property of
the Registered firmand were held by them benam « for the
firm This contention was accepted by the Incone Tax
Oficer who thereupon treated the dividend attributable to
the 40 shares as the dividendincone of the, firm and
proceeded to apportion the said “incone anmobng the four
partners in the proportion of the shares which each of them
held in the firmand added this to the incone already
assessed, |n doing so however, the lncone Tax Oficer com
mtted an error. In reconmputing the total incone of each of
these four assessees he included only the net dividend. to
be recei ved" by each but as against this addition he al lowed
a deduction of the tax paid by the conpany attributable to
such dividend. There was no appeal agai nst these assessnent
orders which became final. Subsequently this mstake was
di scovered and thereupon the |Inconme-Tax  officer-issued,
notices to the four partners on April 13, 1954 pointing out
the error in including in the income the net dividend
wi t hout being grossed up, while at the sane time allow ng
credit for the tax deened to have been paid thereon. He
averred that this was a m stake' apparent fromthe  records
and stated that he intended to rectify the same under S. 35
of the Incone Tax Act.. The four assessees objected to the
rectification, but alnost the entirely of the grounds  on
whi ch the objection was
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based related to the legality of the original assessnent and
the assessees desired that if any rectification was to be
made it nmust be in relation to those items and not in regard
to that for which notice had been served. ..he Incone Tax
Oficer by his order dated October 12, 1955 rectified
the .assessnment by grossing up the newy added dividend
incone by the addition of the tax deenmed to have been paid
by the conpany thereon and retained the original relief
granted under B. 18(5) of the Act. After unsuccessfully
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appealing to the higher authorities for relief against this
rectification the assessees filed wit petitions invoking
the jurisdiction of the H gh Court under Arts. 226 and 227
of the <constitution for prohibiting the authorities from
taking proceedings for the enforcenment of the orders dated
Cct ober 12, 1955. The |earned Judges allowed the petitions.
The Incone Tax Oficer thereafter noved the Hi gh Court for
certificates of fitness wunder Art. 133(1)(c) and these
havi ng been granted the appeals are now before us.

The ground upon which the | earned Judge granted the relief
to the respondents was briefly this : The order of
assessnment had proceeded on the basis that the firm of
Maf atl al Gagal bliai & Sons was the sharehol der who had been

in receipt of the dividend-income and the i ndi vi dua
partners of the firmhad been made liable for their share of
the profits derived fromthis registered firm In such

ci rcumnst ances the |earned Judges held that what was
distributed to the individual partners could not be deened
to be dividend-inconme within s.”16(2) of the Income Tax Act.
It is to test the correctness of this construction of s.
16(2) that these appeal s have been preferred.

I n our opinion, however the appeals have to 'be dismni ssed on
a short ground whi ch-does not involve any consideration of
the correctness of the Construction adopted by the High
Court, of s. 16(2)
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of the Incone Tax Act This Court has held in-Messrs. How ah
Trading Co., Ltd. v. The Conmi ssioner of |ncone-Tax Cal cutta
(1) that it 1is only the registered shareholder who is
entitled to the benefit of the credit for tax paid by the
conpany under s. 18 (5) as well as the corresponding
grossing up under s. 16(2). On that basis the only ' persons
who were entitled to be treated as shareholders to whom the
provi sions of ss. 16(2) and 18(5) of the lncome Tax Act were
attracted were the three partners in whose names the 40
shares stood registered, as detailed earlier. An error had
therefore been conmitted by the Income Tax Oficer in
treating the registered firmas the owner of the shares in
respect of the entire nunber of 40 shares. It was not this
initial and fundamental error that —was sought to be
rectified by the proceedi ngs under s. 35, but the renoval of
an anomaly in that error which continued to be affixed in
ot her words the object of the proceedi ngs under s. 35 was to
carry out to its logical conclusion the error which had been
commtted in the order of assessment dated October 12, 1955
passed after invoking the provisions of s. 34. W _consider
the subm ssion of |earned Counsel for the respondents that
the Income Tax Oficer had jurisdiction under. s. 35 to
rectify errors but not to effect nerely readjustnents so as
to avoid illogicalities in an error which is still permtted
to continue is wellfounded.

It has further to be nmentioned that it is not possible to
correct the initial error in these proceedi ngs because the
notice under s. 33 which is the foundation of the
jurisdiction of the officer to effect the rectification

sought in reality not the correction of the error but the
per petuation of it though in an altered and | ess
obj ectionable formfromthe point of view of Revenue In this
connection it would be noticed that one of the four partners
Yogi nder Mafatlal had no shares standing in has name and by

(1) [21959] Supp. 2 S.C.R 448.

461

the order of assessnment under s. 34 he had been saddled with
aliability to the extent of his 3/16th share in the firm
though this has been partially offset by the credit given to
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him obviously wongly, of relief under s. 18(5) of the tax
deened to have been paid by the conpany on that incones.

We therefore consider that the appeals nust fail. They are
accordingly disnissed but in the circunstances of this case
there will be no order as to costs.

Appeal s di sm ssed.




