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The Judgrment and order under appeal (190 ITR 274)
was pronounced by  a Division Bench of the Karnataka Hi gh
Court on a reference nmade by the assessee, and the Revenue

is in appeal. The High Court answered in favour of the
assessee the foll owi ng question:
"Whet her, on t he f act and

circunstances  of the case, the Tribunal was
justified in Law in holding that the  receipt
from the sale of inport entitlenents could
not be included in the inconme of the assessee
for the purpose of conputing the relief under
Section 80HH of the Income-tax Act, 1961°?"

The identical question had arisen in respect of the
sanme assessee for an earlier year and the Hi gh Court had
then answered the question against the assessee (150 |ITR
293). The assessee had not <carried the matter further
Odinarily, therefore, the Division  Bench - hearing t he
assessee’'s appeal for the |later assessment year would have
been bound by the earlier decision. However, it chose  not
to do so relying upon the fact that Section 28 of thelncone
Tax Act, 1961 had been anended in the neanwhile by the
Fi nance Act, 1990 with effect from 1st ~April, 1962 by
insertion of «clause (iiia) and clause (iiib) wth effect
formApril 1, 1967, which read as foll ows:

(iiia) profits on sale of a licence

granted under the Inports (Control) Order,
1955, made wunder the Inports and Exports
(Control) Act, 1947 (18 off 1947).

(iiib) cash assistance (by whatever
nane called) received or receivable by any
person agai nst exports under any schene of
the Govt. of India.

As we shall point out, these amended provisions have
no rel evance to the point at issue and the Hi gh Court was in
error in relying thereon and not following the earlier
j udgrent .

The facts are :
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The assessee firm is engaged in
processing prawns and other sea food, which
it exports during the  Assessment Year s
1975-76 and 1976-77. It also earned some
import entitlements granted by the Centra
Covt. under an Export Prompotion Scheme. The
assessee was entitled to use the inport

settlenments itself or sell the sane to
others. It sold the inport entitlenents that
it had earned to others. |Its total incone

for the aforenentioned assessment years
included the sale proceeds for such inport
entitlenents and it «clained relief under
Section 80HH of the Act in respect also of
the sal e proceeds of ‘the inport entitlenents.

Section 80HH, so far as it is relevant, read
at. all relevant tinmes thus:

"80HH, Deducti on in respect of
profits and gains from newy established
i ndustrial undertakings or hotel business in
backward areas. (1) where the gross tota
income of ~an assessee includes any profits

and gains derived from an i ndustria
undertaking /or the business of a hotel, to
which this section applies, there shall, in

accordance wi'th and subject to the provisions
of this section, he allowed, in computing the
total inconme of the assessee, a deduction
fromsuch profits and agai nst of ~an anount
equal to twenty per cent thereof."

To analyses the provision so far as it is relevant
here, if the gross total income of an assessee includes any
profits and gains derived froman industrial undertaking,
the assessee is entitled to be allowed, in the conputation
of his total income, a deduction fromthe profits and gains
derived fromthe industrial undertaking of an-—amunt equa
to 20%t her eof .

The question, therefore, was whether the incone
derived by the assessee by the sale of the i mport
entitlenents was profit and gain derived fromits industria
undert aki ng of processing sea food. The Division Bench of
the H gh Court came to the conclusion that the income which
the assessee had made by selling the inmport entitlements was
not a profit and gain which it had derived fromits
i ndustrial undertaking. For that purpose, it relied upon
the decision of this Court in Canbay Electric Supply
Industrial Co. Ltd. vs. CT (113 ITR 84). It was there
held that the expression "attributable to" was wider in
i mport than the expression "derived froni. The expression
of wider inport, nanely, attributable to was used when the
| egi slature intended to cover receipts from sources other
than the actual conduct of the business. The Division Bench
of the H gh Court observed that to obtain the benefit of
Section 80HH the assessee had to establish that the profits
and gains were derived fromits industrial undertaking and
it was just not sufficient that a comrercial connection was
established between the profits earned and the industria
undertaking. The industrial undertaking itself had to be
the source of the profit. The business of the industria
undertaking had directly to vyield that profit. The
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i ndustrial undertaking had the direct source of the profit
and not a neans to earn any other profit. Ref erence was
also made to the meaning of word "source", and it was held
that the inmport entitlenments that the assessee had earned
were awarded by the Central GCovt. under the Schene to
encour age exports. The source referable to the profits and
gains arising out of the sale proceeds of the inport
entitlenent was, therefore, the Scheme of the Central Govt.
and not the industrial undertaking of the assessee.

The question arose, as aforestated again for the
Assessnent Year 1979-80 and the Division Bench of the High
Court then basing itself on the anendnent to Section 28
referred to above, decided otherwi se. The relevant portion
of the judgnment and order under appeal reads thus :

"We have al ready extracted what was
decided by this court. It cannot be said
that that decision is incorrect. What has
happened “is that that decision as a binding
precedent is of little value'in the Iight of
amendnent s made to section 28
retrospectively. If it is not binding on us,
then at the time we are called upon to answer
a question for the subsequent assessnent
year, we nust look at the lawas it was, at
the relevant tinme that is relevant for the
assessment year 1979-80. Both the anmendnents
have been ef fect ed from 1962-63 and
therefore, in 1979-80, the incone received
fromthe GCovt. of -I'ndia by sale of inport
Iicences and incentives for export was incone
within the nmeani ng of Section 28 -assessable
to tax as incone fromprofits and gains of
busi ness or profession. It isin that 1ight
that we have to answer the question.”

It appears to us that the later Division Bench did not fully
appreci ate what had been held by the earlier Division Bench
and to what had so held the provision of Section 28 as
anended made no difference. Therefore, in our view, the
j udgrment under appeal would have to be set aside in as much
as it did not follow an earlier binding judgnment of the Hi gh
Court itself.

But |earned counsel for the assessee subnitted that
he was entitled to urge since this matter related to a
different assessnent year, that the earlier Division Bench
j udgrment of the Hi gh Court was erroneous. Since we are of
the viewthat the earlier judgment was not erroneous, it is
not necessary to deci de whether the assessee coul d so urge.

In | earned counsel’s submission, the profits and
gai ns wer e derived from the assessee’s industrial
undertaki ng and were, therefore, entitled to the deduction

prescri bed by Section 80HH. Learned counsel cited the
judgrment of the Madras H gh Court in Comnssioner of
| ncome- Tax, Madras-1 vs. Wheel and R n Company of India

Ltd. (107 ITR 168) which, no doubt, 1is squarely on the
point and holds in favour of the assessee. To quote what
woul d be fully explanatory, "In the fast place as we pointed
out already, the receipt by way of subsidy and the receipt
by way of the profits due to the sale of inport entitlenent
are directly referable to the export of the cycle rins made
by the assessee and consequently they can be said to be
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profits and gains derived fromthe export of cycle rins even
on the basis of any theory of proximty."

Qur attention was also invited to the judgment of
this Court in National Organic Chem cal Industries Ltd. wvs.
Col l ector of Central Excise, Bombay (106 STC 467). The
rel evant portion of the judgnent is contained in paragraphs
10,11, & 12 and they read thus:

"10. The dictionaries state that the

word "derive" is usually followed by the word
"fronf, and it means : get to trace froma
source; arise from originate in; show the
original or fornation of.

11. The ~use of the words "derived
from in Jitem 11-AA(2) suggests that the
original~ source of the product has to be
found.” Thus, as a matter of plain English,
when it is said that one word is derived from
another, often in another language, what is
nmeant is that the source of that word is
anot her word, ~ often in another |anguage. As

an illustration, the word "denocracy" is
derived from the Geek wrd "denps", the
peopl e and nost dictionaries will so state.

That is the ordinary neaning of the words
"derived from and there s no reason to
depart fromthat ordinary meani ng here.

12. Crude petroleum is refined to
produce raw naphtha. Raw naphtha is further
refined, or cracked to produce the said
products. This is not controverted. It
seens to us to make no difference that the
appel l ants buy the raw naphtha from others.
The question is to be judged regardl ess of
this and the question is whet her the
i ntervention of the raw naphtha would justify
the finding that the said products are not
derived from refining of crude petroleum
The refining of crude petrol eum produces
various products at different states. Raw
naphtha is one such stage. The further
refining, or cracking of raw naphtha results
in the said products. The said products nust
therefore, be held to have been derived from
crude petroleum”

W do not think that the source of the inport entitlenents
can be said to be the industrial wundertaking 'of the
assessee. The source of the inport entitlenments can, in the
circunmstances, only be said to be the Export Pronotion
Schene of the Central Govt. whereunder the export
entitlenents becone available. There nust be for t he
application of the words "derived front, a direct nexus

between the profits and gai ns and the i ndustria
undertaking. In the instant case the nexus is not direct but
only i nci dent al . The i ndustri al undertaki ng exports

processed sea food. By reason of such export, the Export
Pronot i on Schene applies. Thereunder, the assessee is
entitled to inport entitlenments, which it can sell. The sale
consi deration therefromcannot, in our view be held to
constitute a profit and gain derived fromthe assessees’
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i ndustrial undertaking.

In the result, the appeals are allowed. The judgnent
under appeal is set aside. The question is answered in the
affirmative and in favour of the Revenue. No order as to
costs.




