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PETI TI ONER
M S MOHAN MEAKI N LTD.

Vs.
RESPONDENT:
EXClI SE & TAXATI ON COW SSI ONER, H MACHAL PRADESH & ORS
DATE OF JUDGVENT: 27/ 11/ 1996
BENCH

K. RAMASVWAMY, G T. NANAVATI

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This appeal by special |eave arises fromthe Judgment

of the Division Bench of the Hi machal Pradesh H gh Court,
made on July 2, 1980 in Wit Petition No.121/79. The
guestion is: at what  stage the beer is exigible to duty
under the Punjab Excise Act, 1914 (1 of 1914) (for short,
the “Act’). The Division Bench uphol ding Rul e 10(3.4) of the
Rul es made wunder Section 58 of the Act read with Section 59
of Punjab Breweries Rules, 1932 (for short, the ‘Rules),
cane to the conclusion that it~ is exigible to duty at the
stage when it is in fernentation, i.e., wort in ternms of
Rule 10(3.4). Calling that decision in question, thi's appea
cane to be filed

Wth a view to appreciate correctness of the view taken
and having heard the |earned counsel for the parties, it is
necessary to look into the relevant provisions of the Act

and the Rules. Chapter |, Section 3 of the Act defines
various words and phrases in the Act. Section 3(1) defines
"Bear" to include ale, porter, stout, and all other

fermented liquors nmade fromnmalt. "Liquor" has been defined
under Section 3(14) of the Act to mean "intoxicating |iquor
and included all liquid consisting of or containing al cohol

al so any substance which the State Government my by
notification declare, to be liquor for the purpose of this
Act". "Excisable article" has been defined in Section 3(6)
to mean any alcoholic [liquor for human consunption; or any
i ntoxicating drug. "Excise duty" and "counervailing duty" as
defined in Section 3(6-b) would mean any such excise duty or
countervailing duty, as the case may be, as is nentioned in

Entry 51 of List-Il of the Seventh Schedule to the
Constitution. "Intoxicant" wunder Section 3(12-a) neans any
l'iquor or intoxicating drug as has been defined in Section
3(16) to i nclude every process, whet her natural or

artificial by which any intoxicant is produced or prepared,
and also redistillation, and every process for the
rectification, reduction, flavouring, blending or colouring
of liquor. "Place" has been defined under Section 3(17) to
i nclude a building, shop, tent and cl osure, booth, vehicle,
vessel, boat and raft. "Spirit" has been defined in Section
3(19) to nean any |liquor containing alcohol obtained by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

distillation, whether denatured or not. Section 31 of the
Act is the charging provision which envisages that an exci se
duty, or a countervailing duty, as the case may be, at such
rate or rates as the State Government shall direct, may be
i nposed, either generally or for any specified |ocal area,
on any excisable article fromthe distillery, brewery etc.

and provides that no intoxicant shall be renoved from any
distillery, brewery, warehouse, or other place of storage
established, or licensed under the Act, unless the duty, if

any, payable under Chapter V has been paid or a bond has
been executed for the paynent thereof. Chapter V deals with
the levy of the duties and fees; the details of which are
not material for the purpose of this case. As stated
earlier, in this case the levy of excise duty was sought to
be made at the stage when the nanufacturing of the beer was
at wort stage. The question.is; whether the |evy of excise
duty, on bear when it was in the process of manufacture is
correct? The |evy of excise duty is on alcoholic Iiquor for
human consunpti on, ~manufacture or production. At what stage
bear is ‘exigibleto duty is the question. The process of
manuf act ure of bear is described as under:

"The first stage brewi ng process is

the feeding of Mt —and adjuncts

into a vessel ‘known as Mash Tun

There it is mxed wth hot water

and mai nt ai ned at certain

tenmperature. The objective of this

process is to convert the straches

of the malt into fernentable sugar.

The extract is drawn fromthe Mash

Tun and boiled with the addition of

hops for one to two hours after

which it is contrifuged, cool ed and

received in the receiving wats. At

this stage, it is called "Wrt" and

contains only fernmentable sugers

and no alcohol. After this(it is

transferred to the formentation

tanks where Yeast 1is added and

primary fernentation is carried out

at controlled temperature. After

attenuation (Dimnution of density

of "Wrt" resulting from its

fernentation) is reached for

fermented wort is centrifuged and

transferred to the storage vats for

secondary fernmentation. After
secondary fermentation is over in
the storage vats, 1is filtered

twice-first t hrough t he rough
filter press and then through the
fine filter press and received in
the bottling tanks. it is in
bottling tanks that the | oss of the
Carbon Dioxide Gas is nmade up and
bul k beer is drawn for bottling. It
is filed into the bottled and then
| ast process of pasteurisation is
carried out to make it ready for
packing and marketing. Till and
liquor is removed fromthe vats and
undergoes the fernentation process
as nmentioned above the presence of
al cohol is nil."

Exci sable article would mean any alcoholic Iiquor for
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human consunption or any intoxicating drug. The Ilevy or
i mpost of excise duty would be only on alcoholic Iiquor for
human consunption or for being produced in the brewery. Beer
woul d mean fermented liquor frommalt, when it is potable or
in consumabl e condition as beverage. It is seen that the
levy is in terns of entry 51 of List Il of the Seventh
Schedul e which envisages that duties of excise on the goods
manuf actured or produced in the State and countervailing
duties at the same or Jlower rates on simlar goods
manuf act ured or produced el sewhere in |ndia.

As to when [|iquor becomes exigible to duty was
considered by this Court in Synthetics and Chem cals Ltd.
vs. State of UP. [(1990) 1 SCC 109]. Therein, this Court
had considered the question by a Bench of seven Judges, at
various stages thus:

"We have no doubt that the franers

of the Constitution when they used

the expression “alcoholic  |iquor
for human consunption’ they  neant
at . 'that time and still t he

expression neans that |iquor which
as it is consunable inthe sense
capabl e of being taken by human
bei ngs as such as beverage or
drink. Hence, the expression under
Entry 84, List |’ must be understood
in that light. W were taken
t hrough various di ctionary and
ot her meanings  and also invited to
the process of manuf acture of
al cohol in order to induce us to
accept the position that denatured
spirit can also be by appropriate
cul tivation or application or
adm xture wth wat er or wi-t h

ot hers, be transf or ned into
“al coholic liquor for human
consunpti on’ and as such

transformati on woul d not entail any
process of nmanufacture as such

There will not be any organic or
f undanent al change in this
transformation, we were told. W
are, however, wunable to enter into
this exam nation. Constitutiona

provision specially dealing wth
the delimtation or powers in a
federal plity must be understood by
conmon peopl e for whom the
Constitution is made. In
term nol ogy, as understood by the
franers of the Constitution, and
al so as viewed at the relevant tinme
of its interpretation, it 1is not
possible to proceed ot herw se;
al coholic or intoxicating |I|iquors
must be wunderstood as these are,
not what these are, not what these
are not what these are, not what
these are capable of or able to
beconme. It is also not possible to
accept the submi ssion that vend fee
in UP. in a pre-Constitution
i mposi tion and woul d not be subj ect
to Article 245 of the Constitution
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The present extent of inposition of
vend fee is not a pre-Constitution
i mposition, as we noticed fromthe
change of rate fromtime to tine.

On behal f of t he State of
Maharashtra M. Dhol akia submtted
that the first issue is whether

Entry 8 in List Il of the Seventh
Schedul e of t he Constitution
covers al cohol unfit for human
consunption. The second i ssue,

accordi ng to him is whet her
assumng that the entry does not
include alcohol wunfit for human
consunption, its scope in that
respect is curtailed because of
item 26 of the Schedule to the IDR
Act, 1951 The third i ssue,
according to him s, whet her
having regard to Entry 51 in List
1, ~the State can (a)~ inmpose
regul ations by creating economnic
di sincentives for consunption of
dri nkabl e al'cohol, and (b)
prevention of m suse of non-
dri nkabl e al cohol for consunption.
Only in two cases the question of
i ndustrial alcohol had cone up for
consi deration ‘before this Court.
One is the present decision which
i s under challenge and the other is
the decision in Indian Mca and
M canite Industries Ltd. case. In
the latter case, in spite of the
earlier judgnents including Barucha
case, denatured spirit required for
t he manufacture of micanite was not
regarded as bei ng wi t hi'n t he
exclusive privilege of the State.
It appears that in that decision at
p. 321 of the report (SCC p.238), it
was specifically held that the
power of taxation with regard to
al coholic liquor not fit for human
consunpti on, was wi thin t he
| egi sl ati ve conpetence of centra
| egi sl ature. The i mpost by the
State was held to be justifiable
only if it was a fee thereby
inpliedly and clearly denying any
consi deration or price for any
privilege. For the first time, in
the Synthetics & Chemical Itd. case
the concept of exclusive privilege
was introduced into the area of
i ndustrial al cohol not fit for
human consunpti on

Having regard to the principles of
interpretation and t he
constitutional provisions, in the
light of the |I|anguage used and
havi ng considered the inmpost and
t he conposition of i ndustria
al cohol , and t he | egi sl ative
practice of this country, we are of
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the opinion that the inpost in

guestion cannot be justified as

State inposts as these have been

done. We have exam ned t he

di fferent provisions. These seek to

| evy inmposition in their pith and

substance not as incidental or as

nerely di si ncent axi ng provi si on

permtting these inthe lists in

the field of industrial alcohol for

the State to | egislate.

Under t hese ci r cumst ances,

therefore, it is clear that the

State legislature had no authority

to levy duty or tax on alcoho

which is not for human consunption

as that could only be |evied by the

Centre.

This Court further considered this question by a bench
of three ' Judges in State of ‘U P. vs. Modi Distillery & Os.
[(1995) 5 SCC 753]. The facts therein are in paragraphs 6
and this Court has held in paragraphs 9, 10 and 11 thus:

"It is convenient now to note the

j udgrment  of a Bench of seven

| earned Judges of this Court in

Synthetics and /Chemicals Ltd. wvs.

State of U. P, [)1990) 1 SCC 109].

This Court stated that it had no

doubt that the franmers of  the

Constitution, when they used the

expression "al coholic liquors for
human consunption", neant, and the
expression still means, that |iquor
which, as it is, 1is consumable in

the sense that it is capable of
bei ng taken by human bei ngs as such
as a beverage or drink. Alcoholic
or intoxicating |l|iquors had to be
understood as they were, not what
they were capable of or able to
become. Entry 51 of List Il was the
counterpart of Entry 84 of List I.
it authorised the State to inmpose
duties of excise on al coholic
l'i quors for human consunpti on
manuf actured or produced in the
State. It was clear that all duties
of excise save and except the itens
specifically excepted in Entry 84
of List | were generally within the
t axi ng power of t he Centra
Legi sl ature. The State Legislature
had limted power to inpose excise

duti es. That power was
circunscri bed wunder Entry 51 of
List Il. It had to be borne in mnd

that, by comopn standards, ethyl
al cohol (whi ch 95 per cent
strength) was an industrial alcoho
and was not fir for human
consunption. The ISl specifications
had di vi ded et hyl al cohol (as known
in the trade) into several kinds of
al cohol . Beverages and industria
al cohol s wer e clearly and
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differently treat ed. Rectified
spirit for industrial purposes was
defined as spirit purified by
distillation having a strength not
| ess than 95 per cent by vol unme of
et hyl al cohol . Dictionaries and
t echni cal books showed t hat
rectified spirit (95 per cent) was
an industrial al cohol and not
potable as such. It appear ed,
therefore, that industrial alcohol

whi ch was ethyl alcohol (95 per
cent), by itself was not only non-
potabl e but was highly toxic. The
range of potable al cohol varied
fromcountry spirit to whisky and
the ethyl alcohol content- thereof
varied between 19 to about 43 per

cent, according to t he | Sl
specifications. In other words,
et hyl al cohol (95 per-cent) was not
an al coholic i quor for hurman
consunption but -coul d be used as a
raw nmateri al or i nput, after
processi ng and substantia

dilution, in the production of
whi sky, gin, ' country liquor, etc.
In the [Iight ‘of experience _and
devel opnent, it was necessary to
state that "intoxicating liquor"

neant only that liquor —which was
consumabl e by human being as it
was.

VWhat the State seeks to | evy excise
duty upon in the Goup “B_cases is

the wast age of i quor after
distillation, but before dilution

and , inthe Goup ‘D cases, the
pi peline loss of liquor during the
process of manuf act ur e, bef ore

dilution. It is clear, therefore,
that what the State seeks to |evy
excise duty wupon is not alcoholic
liquor for human consunption by
human beings. The State is not
enpowered to |levy excise duty on
the raw material or input that is
in the process of being nade into
al coholic liquor for human
consunpti on.

That the neasure of excise duty

upon alcoholic Iliquor for hunman
consunpti on is t he al coholic
strength thereof does not nake any
difference in this behalf, it is

only the alcoholic strength of the

final product which is relevant."

It is, thus, clear that the range of potable al coho
varies between country spirit to whisky and the ethyl
al cohol . The alcoholic strength of each excisable article
and its percentage varies as per the ISl specifications but
intoxicating |iquor necessarily nmeans only that |iquor which
was consumabl e by hunman beings as it was. The state of
| evying excise duty wupon alcoholic Iliquor arises when
exci sable article is brought to the stage of human
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consunption with the requisite alcoholic strength thereof.
It is only the final product which is rel evant.

Thus, the final product of the beer is relevant
excisable article exigible to duty under Section 31 of the
Act when it passes through fine ilter press and received in
the bottling tank. The question is: at what stage the duty
is liable to be paid? Section 23 specifically envisages that
until the paynent of duty is nmde or bond is executed in
that behalf as per the procedure and acceptance by the
Fi nanci al Commi ssioner, the finished product, namely, the
beer in this case, shall not be renmoved fromthe place at
whi ch finished product was stored either in a warehouse
within factory premses or precinct or pernitted place of
usage. Under these circunmstances, the point at which excise
duty is exigible to duty is the time when the finished
product, i.e., bear was received in bottling tank or the
finished product is removed fromthe place of storage or
war ehouse etc.

The appeal is, therefore,” allowed and the respondents
are entitled to collect the excise duty as per the rates
specified by the Governnent in exercise of the power in
Chapter V of the Act fromthe appellant when the appellant
renoved beer fromthe place of storage/warehouse etc. In
other words, it is  the place of storage, with reference to
which duty is liable to be paid, as envisaged under Section
23 of the Act read with the Rule nade by the Governnent. |f
there is any ambiguity in the Rules nade by the CGovernnent,
it my be open to them to regulate the process of
manuf acture and check the percentage of the quantity
obtained in the process of manufacture but that does not
make them exigible to duty while beer is in the process of
manuf acture. However, as stated earlier, it is exigible to
duty only when it becones finished product and is sought to
be removed fromthe place of storage.

The appeal is accordingly allowd. No costs.




