http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO.:
Appeal (civil) 2036-2307 of 2004

PETI TI ONER
Dental Council of India

RESPONDENT:
S RM Institute of Science & Technol ogy & Anr.

DATE OF JUDGVENT: 05/04/2004

BENCH
S. RAJENDRA BABU & G P. MATHUR

JUDGVENT:
JUDGMENT

[Arising out of SLP(Civil) Nos.2014-2015 of 2004]

RAJENDRA BABU,J.

Leave granted.

A wit petition was filed by the first respondent
seeki ng for quashing an order dated 06.06.2003 made by
the Mnistry of Health and Fam |y Planni ng, Covernment of
India and direct it to process the proposal dated 28.03.2003
of the first respondent to start MDS course in siXx specialties
inits Dental College and grant perm ssion for the academc
year 2003-2004 without insisting on permssion or
essentiality certificate fromthe State Governnent of Tam |
Nadu and pass such further orders as the Hi gh Court nay
deem fit. Curiously enough, the H gh Court nade an
interimorder in the follow ng terns: -

"Considering the facts and circunstances of the
case, | direct the respondent to conplete the
processi ng of the application including

i nspection and not to pass orders until further
orders fromthis Court. The respondent is
directed to carry out the said exercise within a
peri od of four weeks fromthe date of receipt of
a copy of this order."

On passing of the interimorder, the CGovernnent of
India sent a letter to the Dental Council adverting to the
interimorder nade by the H gh Court to take further
necessary action in terns of the order of the Hi gh<Court.
However, it was stated that the findings of the inspection
ought to be kept in a sealed cover until the final orders of
the Hi gh Court are passed in the matter.

Thereafter, on 25.9.200 the H gh Court nmade an order
stating as foll ows:
" In view of the consensus anbng counsel,
am of the view, without going into the
nerits of the case, the respondent
CGovernment of India nay be directed to
pass appropriate orders within a period of
four weeks fromthe date of receipt of copy
of this order."
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Further a direction was al so i ssued to the Denta
Council in the follow ng terms:

"Hence a direction is hereby issued to the
Dental Council to forward the inspection
report prepared as per the direction of this
Court along with its recomendations to
the Mnistry of Health and Family Welfare,
New Del hi forthwith on production of copy
of this order and the respondent is hereby
directed to pass appropriate orders on the
report and recomrendati ons of the Denta
Council in accordance with law within a
peri od of four weeks from the date of
recei pt of copy of ‘this order."

Wth these observations, the wit petition was
di sposed of. It was against this order that a wit appea
was filed, which was di smssed. That order was result of
consensus anongst counsel and hence these appeal s by
speci al | eave.

Est abl i shment” of new Dental Col 'eges or opening of
hi gher courses of study and increase of -adm ssion capacity
in Dental Colleges are governed by appropriate regul ations
franed by the Dental Council of India in terms of Section
10A read with Section 20 of the Dentists Act, 1948 with the
previ ous approval of the Central Governnent. The schene
relating to Section 10A(2)(a) and (b) of the Dentists Act is
set out in the regulations itself. For starting higher courses
in dental subjects in Dental Colleges, the applicant should
conformto the guidelines prescribed by the Dental Counci
of India and they should apply to the Central Governnent
for permission along with the State Governnent’s
perm ssion, University affiliation.and in conformty with the
Dental Council of India regulations and docunentary
evi dence to show that the applicant has additional financia
al l ocation and provision for additional space for -additional
equi prent and infrastructural facilities and provision for
recruitnent of additional staff as per the relevant norns or
regul ations. The Central Governnment on the
recomendati on of the Dental Council of India my issue a
letter of intent for starting higher courses with such
condition or nodification on the original proposal as may be
consi dered necessary.

The | earned Additional Solicitor General subnitted on
behal f of the Dental Council that perm ssion or essentiality
certificate by the State Governnment has to be furnished
along with application proposing to start a higher course in
the Dental College; that the Dental Council is a statutory
body constituted under the Dentists Act and has been
attached with statutory duties and hence ought to have
been i npl eaded as a party in the proceedi ngs; that when
the permnission or essentiality certificate had to be given by
the State Governnent with certain obligations arising
thereunder such as assessment of the desirability and
feasibility, it was al so necessary to inplead the State
CGovernment as a party; that in the absence of these two
parties, the H gh Court ought not to have granted any reli ef
to the first respondent, either interimor final. The |earned
counsel al so enphasi sed that unless all requirements as per
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the Regul ations are conforned to by the Dental College, no
perm ssion can be granted to start a hi gher course.

Sri P.P.Rao, |earned Senior Advocate appearing for the
first respondent, submtted that the appell ant having
conplied with the directions of the | earned Single Judge
made in the interimorder wthout demur cannot now
conpl ain against the final order directing it to forward its
report to the Central Governnent and the Dental Council of
India is bound to forward its report with its
recomendations to the Governnent of India in terns of
Section 10A(3) of the Dentists Act, 1948; that, the order
nmade by the |l earned Single Judge is a consent order to
whi ch the Union of India was a party and the Dental Counci
was only an advisory body which is bound to consider the
schene forwarded to it by the Government of I|ndia; that
the first respondent has invested about Rs.10 crores in the
coll ege for starting MDS course and is spending about Rs. 10
| akhs a nonth on staff and nmi ntenance; that it has already
establ ished the infrastructure and reports of inspection are
avai |l abl e withthe authorities; that no deficiency has been
poi nted out by any one and it would serve no usefu
purpose to insist upon the perm ssion or essentiality
certificate by the Central CGovernnent at this bel ated stage
in the case and for thi's purpose placed reliance on the
deci sion in Thirumuruga Kirupananda Varivyar
thavat hi ru Sundara Swami gal Medi cal Educational &
Chairtable Trust vs. State of Tami|l Nadu & Ors., 1996
(3) ScCC 15.

In this case, the Hi gh Court nade an interimorder to
conpl ete the processing of the application including
i nspection even in the absence of the permission or
essentiality certificate fromthe State Governnent in terns
of the regulations framed by the Dental Council of India.
The process of the courts or the process of |aw shoul d not
be allowed to subvert the law. In cases of recognition of
dental colleges or starting of higher courses, this Court has
in several cases including |Islam c Acadenmy of Education
and Anr. vs. State of Karnataka & O's., 2003 (6) SCC
697; State of Mharashtra vs. Indian Medica
Association & Ors., 2002 (1) SCC 589, etc. held that they
are of nandatory character and have got to be conplied
with. Wen that is the position in law, the H gh Court ought
not to have made an interimorder to process the
application even in the absence of the permnission or
essentiality certificate because the application will not be
conpl ete without being acconpani ed by permn ssion or
essentiality certificate by the State Governnent along with
certain other docunments. An inconplete application cannot
be processed either by the Central CGovernnent or the
Dental Council. The argurment advanced on behal f of the
respondents will set at naught the law that in certain cases
the courts need not insist on production of perm ssion or
essentiality certificate of the State Governnent,
particularly, when the regulations insist upon the sane. To
deci de such a matter even in the absence of the Denta
Council and the State Governnent as if they have no role to
play in the matter is only to by-pass the | aw, when
statutory duties have been assigned and each one of those
authorities have got separate roles to play. It may be that
the Government of India takes the ultimate decision in the
matter but to state that these authorities only aid the
CGovernment of India and hence it is not necessary to make
thema party to the proceedings is not at all appropriate or
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acceptable to us. However, that would not be the end of
the matter. In the present case, pursuant to the interim
direction issued by the High Court, inspection has taken

pl ace and a report has been subnmtted by an inspection

team appoi nted by the Dental Council of India which is kept
in a sealed cover by the Dental Council of India. It would
be nore appropriate to process the application on the first
respondent furnishing the perm ssion or essentiality
certificate and other rel evant docunents as provi ded under
the relevant regul ations and the schene framed for the
purpose of filing an application for starting a new or higher
course in the college. On furnishing such permssion or
essentiality certificate, the Dental Council and the
CGovernment of India shall take appropriate steps as

provi ded under the rel evant Act and rules or regul ations.
Sri P.P.Rao subnits that atime of eight weeks may be
granted to furnishthe perm ssicon or essentiality certificate
to the Governnent of India. W, therefore, direct that if
such permi'ssion or essentiality certificate issued by the
State CGovernnent is furnished within a period of eight
weeks, the proposal of 1st respondent for starting
new hi gher courses shal |l be processed by the Denta

Council of India and the Government of I|ndia and
appropriate orders nade thereon within eight weeks
thereafter.

The appeals are, therefore, partly allowed and the

order made by the H gh Court is nodified as af oresaid.




