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In all these appeal s conmon question of law is involved,
therefore, they are disposed of by comron order.
The main question involved in these appeals is what is the
scope of Apprentices Act, 1961 vis a vis the U P. Industria
Di sputes Act, 1947, Industrial Disputes Act, 1947 and the
I ndi an Boil ers Act, 1923.

The Apprentices Act, 1961 was pronulgated  primarily for
the purpose of recruiting the apprentices. The i dea behi nd was
strong industrial base across the country. For the industria
gromh it was necessary to have trai ned man power -and for that
pur pose the apprentices were recruited.

The Introduction, Objects and Reasons for enacting this
Act reads as under :-

| NTRODUCTI ON

" After India gained i ndependence, a wave to
have its own strong industrial base swept the
country. Backed by Governnent policies,

i ndustrial growmh had a quantumleap. Wth the
i ndustrial growmh a need was felt to have trained
man- power and for that steps were taken to
arrange for training of apprentices in the

i ndustry. After some years it necessitated that
the training being inparted to the apprentices
shoul d be regul ated by legislation. Accordingly
the Apprentices Bill, 1961 was introduced in a
Parliament to provide for the regulation and
control of training of apprentices.

STATEMENT OF OBJECTS AND REASONS
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The question of undertaking |egislation for

regul ating the training of apprentices in industry
has been under the consideration of the

Governnent for a long time. Expert conmittees

whi ch went into the question have recomended

such legislation. Although certain establishnent
in the public and private sectors have been
carrying out programes of training of skilled
workers on a systematic basis, industry in genera
has not as yet fully organized such programres.

In the context of the Five Year Plan and the | arge
scal e industrial devel opnent of the country, there
is an increasing demand for skilled craftsmen.

The Governnent considers that it is necessary

fully to utilize the facilities available for the
training of apprentices and to ensure their training
in accordance with-the programres, standards

and syl labi, drawn up by expert bodies.

The Bill is intended to give effect to these
obj ectives."

Now we shall exam ne the necessary provisions of the Act.
Section 2 deals with the definition. Section 2 (aa) defines
"apprentice" which means a person who i s undergoing
apprenticeship training in pursuance of a contract of
apprenti ceship.

Section 2 (aaa) deals with "apprenticeship training" which
neans a course of training in any industry or establishnent
undergone in pursuance of a contract of apprenticeship and

under prescribed terns and conditi ons which nay be different for
di fferent categories of apprentices.

Section 2 (b) deals with "Apprenticeship Adviser" ~“which reads
as under:

" " Apprenticeship Adviser’ means the Centra
Apprenticeshi p Advi ser appoi nted under sub-
section (1) of Section 26 or the State
Apprenticeshi p Advi ser appoi nted under sub-
section (2) of that section.”

Section 2 (d) defines "Appropriate Governnent"”

Section 2 (e) defines 'designated trade’ which neans a

trade of any vocational course which the Central Governnent,
after consultation with the Central Apprenticeshi p-Council, may
by notification in the Oficial Gazette specify as a designated
trade for the purposes of this Act.

Section 2 (f) deals with "enployer" which means any person

who enpl oys one or nore other persons to do any work in an
establishment for renuneration and includes any person
entrusted with the supervision and control of enployees in such
est abl i shnent .

Section 2 (q) defines "trade apprentice" which nmeans an
apprentice who undergoes apprenticeship training in any such
trade or occupation as may be prescri bed.

Section 2 (r) deals with "worker" which means any person




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 30

who i s enployed for wages in any kind of work and who gets his
wages directly fromthe enpl oyer but shall not include an
apprentice referred to in clause (aa).

Section 3 defines qualification for being engaged as an
apprentice. Only two qualifications are required that he should
not be less than fourteen years of age and satisfies such
standards or education and physical fitness as may be

prescri bed.

Section 4 which is relevant for our purpose reads as under: -

"Contract of apprenticeship \026 (1) No person
shal | be engaged as an apprentice to undergo
apprenticeship training in a designated trade
unl ess such person or, if heis a mnor, his
guardi an has entered into a contract of
apprenticeship with the enpl oyer.

(2) The apprenticeship training shall be deened
to have commenced on the date on which the
contract of apprenticeship has been entered into
under sub-section (1).

(3) Every contract of apprenticeship may
contain such terns and conditions as may be
agreed to by the parties to the contract:

Provi ded that no such-termor condition
shal | be inconsistent with any provision of this Act
or any rul e nade thereunder.

(4) Every contract of apprenticeship entered

i nto under sub-section (1) shall be sent by the
enpl oyer w thin such period as may be prescribed
to the Apprenticeship Adviser for registration

(5) The Apprenticeship Adviser shall not

regi ster a contract of apprenticeship unless he is
satisfied that the person described as an

apprentice in the contract is qualified under this Act
for being engaged as an apprentice to undergo
apprenticeship training in the designated trade
specified in the contract.

(6) Were the Central Gover nient ,
after consulting the Central Apprenticeship
Counsel , nmakes any rule varying the terns and
condi tions of apprenticeship training, of any
cat egory of apprentices undergoi ng such training,
then, the terns and conditions of every contract of
apprenticeship relating to that category of
apprentices and subsisting i nmedi ately before the
maki ng of such rule shall be deened to have been
nodi fi ed accordingly."

Section 5 deals wth the Novation of contract of
apprenticeshi p which reads as under

" Where an enpl oyer with whom a
contract of apprenticeship has been entered
into, is for any reason, unable to fulfil his
obligations under the contract and with the
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approval of the Apprenticeship Adviser it is
agreed between the enployer, the apprentice

or his guardian and any ot her enployer that the
apprentice shall be engaged as an apprentice
under the other enployer for the unexpired
portion of the period of apprenticeship training,
the agreenent, on registration with the
Apprenticeship Adviser, shall be deened to be
the contract of apprenticeship between the
apprentice or his guardian and the other

enpl oyer, and on and fromthe date of such
registration, the contract of apprenticeship wth
the first enployer shall termnate and no
obligation under that contract shall be
enforceabl e at the instance of any party to the
contract against the other party thereto."

Section 6 deals with the period of apprenticeshlp
traini ng which reads as under: -

"6. Period of apprenticeship training :-

The period of apprenticeship training,
whi ch shall be specified in the contract of
apprenticeship, shall be as follows -

(a) in the case apprentices who, having
undergone institutional trainingin a schoo
or other institution recognized by the

Nati onal Council, have passed the trade

tests or exam nations conducted by that
Council or by an institution recogni zed by
that Council the period of apprenticeship
training shall be such as may be

det erm ned by that Council

(aa) in the case of trade apprentices who,
havi ng undergone institutional training in a
school or other institution affiliated to or
recogni zed by a Board or State Council of
Techni cal Education or any other authority
which the Central Governnent nay, by
notification in the Oficial Gazette specify in
this behal f, have passed the trade tests or
exam nati ons conducted by that Board or
State Council or authority, the period of
apprenticeship training shall be such as may
be prescri bed,;

(b)in the case of other apprentices the period
of apprenticeship training shall be such as
may be prescri bed;

) in the case of graduate or technician
apprentice technician (vocational)
apprentice, the period of apprenticeship
training shall be such as may be
prescribed. "

Section 7 deals with the termination of apprenticeship
Contract which reads as under
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7. Term nation of apprenticeship contract

(1) The contract of apprenticeship shal
term nate on the expiry of the period of
apprenticeship training.

(2) Either party to a contract of apprenticeship
may nake an application to the Apprenticeship

Advi ser for the ternination of the contract, and
when such application is made, shall send by

post a copy thereof to the other party to the
contract.

(3) After considering the contents of the
application and the objections, if any, filed by the
ot her party, the Apprenticeship Adviser may, by
order Jin witing, termnate the contract if he is
satisfied that the parties to the contract or any of
them have or has failed to carry out the terns and
condi tions of the contract and that it is desirable
inthe interests of the parties or any of themto
term nate the sane:

Provi ded that where a contract is term nated-

(a) for failure on the part of the enpl oyer to
carry out the terns and conditions of ‘the contract,
the enpl oyer shall pay to the apprentice such
conpensati on as may be prescribed;

(b) for such failure on the part of the
apprentice the apprentice or his guardi an shal
refund to the enployer as cost of training such
amount as may be determ ned by the
Apprenticeshi p Advi ser.

(4) Notwi t hstandi ng anyt hing contained in any

ot her provision of this act, where a contract of
apprenticeship has been term nated by the
Apprenticeshi p Advi ser before the expiry of the
peri od of apprenticeship training and a new
contract of apprenticeship is being entered into
with a new enpl oyer, the Apprenticeship Adviser
may, if he is satisfied that the contract of
apprenticeship with the previous enpl oyer could
not be conpl eted because of any | apse on the
part of the previous enployer, pernmt the period
of apprenticeship training already undergone by
the apprentice with his previous enployer to be
included in the period of apprenticeship training to
be undertaken with the new enpl oyer."

Section 8 deals with the nunber of apprentices for a
desi gnat ed trade.

Section 9 deals with practical and basic training of
apprentices.

Section 10 deals with the related instruction of
apprenti ces.

Section 11 deals with the obligations of enployers which is
rel evant for our purpose which reads as under: -

"11. oligations of enployers \026 Wthout
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prejudice to the other provisions of this Act every
enpl oyer shall have the follow ng obligations in
relation to an apprentice, nanely -

(a) to provide the apprentice with the training
in his trade in accordance with the provisions of
this Act, and the rul es nmade thereunder;

(b) if the enployer is not hinself qualified in
t he trade, to ensure that a person who
possesses the prescribed qualifications is placed
in charge of the training of the apprentice;

(bb) to provide adequate instructional staff,
possessi ng such qualifications as may be
prescribed for inparting practical and theoretica
training and facilities for trade test of apprentices;
and

) to carry out his obligations under the
contract of apprenticeship.™

Section 12 deals with~ the ~Obligations of apprentices
whi ch reads as under

"12. oligations of apprentices \026 (1) Every
apprentice undergoi ng apprenti ceship training
shal | have the fol llowi ng obligations, nanely :-

(a) to learn his trade conscientiously and
diligently and endeavour to qualify hinself as
a skilled craftsman before the expiry of the
period of training;

(b) to attend practical ‘and i nstructional classes
regul arly;
) to carry out all lawful orders of his enployer

and superiors in the establishnent; and

(d) to carry out his obligations under the contract
of apprenticeship.

(2) Every graduate or technician apprentice or
techni cian (vocational) apprentice undergoing
apprenticeship training shall have the foll ow ng
obligations, nanely:-

(a) to learn his subject field in engineering or
technol ogy or vocational course conscientiously
and diligently at his place of training;

(b) to attend the practical and instructiona
cl asses regul arly;

) to carry out all lawful orders of his enployer
and superiors in the establishnent;

(c) to carry out his obligations under the contract
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of apprenticeship which shall include the
mai nt enance of such records of his work as
may be prescribed.”

Section 13 regardi ng paynent to apprentices which reads
as under:

"13. Paynment to apprentices \026

(1) The enpl oyer shall pay to every

apprentice during the period of apprenticeship
training such stipend at ‘a rate not |less than the
prescribed mininumrate, or the rate which was
bei ng paid by the enployer on 1st January, 1970
to the category of apprentices under which such
apprentices falls, ~ whichever is higher, as may be
specified in the contract of apprenticeship and the
stipend so specified shall be paid at such

i nterval s and subject to such conditions as nmay

be prescribed.

(2) An apprentice shall not be paid by his
enpl oyer on the basi's of piece work nor shall he
be required to take part in any output 'bonus or
ot her incentive schene."

Section 14 deals with Health, safety and wel fare of
apprenti ces.
Section 15 deals with hours of work, overtine, |eave
and hol i days.
Section 16 deals with the enployer’s liability for
conpensation for injury.

Section 18 deals with the Apprentices are trainees
and not workers which reads as under
" 18. Apprentices are trainees and not
wor kers \ 026

Save as otherw se provided in this Act,

(a) every apprentice undergoi ng apprenticeship
training in a designated trade in an establishnent
shall be a trainee and not a worker; and

(b) the provisions of any law with respect to
| abour shall not apply to or in relation to such
apprentice."

Section 19 deals with the records and returns.
Section 20 deals with settlenent of disputes whichis
rel evant for our purpose reads as under
"20. Settlement of disputes \026 (1) Any
di sagreenment or dispute between an enpl oyer
and an apprentice arising out of the contract of
apprenticeship shall be referred to the
Apprenticeshi p Advi ser for decision.

(2) Any person aggrieved by the decision
of the Apprenticeship Adviser under sub-section
(1) within thirty days fromthe date of
conmuni cati on to himof such decision, prefer an
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appeal against the decision to the Apprenticeship
Council and such appeal shall be heard and
determ ned by a Committee of that Counci

appoi nted for the purpose.

(3) The decision of the Committee under sub-
section (2) and subject only to such decision of
the Apprenticeship Advi ser under sub-section (1)
shall be final."

Section 21 deals with holding of test and grant of certificate
and conclusion of training which reads as under: -

"21 Hol ding of test and grant of certificate

and conclusion of training \026 (1) Every

apprentice who has conpleted the period of

training shall appear for a test to be conducted

by the National Council to determ ne his

proficiency in the designated trade in which he

has served hi s apprenticeship training.

(2) Every apprentice who passes the
test referred to in sub-section (1) shall be
granted a certificate of proficiency in the trade by
the National Council.

(3) The progress in apprenticeship
training of every graduate or technician
apprentice technician (vocational) apprentice
shal | be assessed by the enpl oyer fromtime to
time.

(4) Every graduate or technician apprentice
or technician (vocational) apprentice who

conpl etes his apprenticeship training tothe
sati sfaction of the concerned Regi onal Board,
shall be granted a certificate of proficiency by
the Board."

Section 22 deals with offer and acceptance of enpl oynment
whi ch reads as under

" 22. Ofer and acceptance of enpl oynent

\026 (1) It shall not be obligatory on the part of the
enpl oyer to offer any enploynent to any

apprentice who has conpleted the period of his
apprenticeship training in his establishnment, nor

shall it be obligatory on the part of the

apprentice to accept an enploynent under the

enpl oyer.

(2) Notwi thstandi ng anything in sub-section
(1), where there is a condition in a contract of
apprenticeship that the apprentice shall, after
the successful completion of the apprenticeship
training, serve the enployer, the enployer
shal I, on such conpletion, be bound to offer
sui tabl e enpl oynment to the apprentice, and the
apprentice shall be bound to serve the enpl oyer
in that capacity for such period and on such
renmuneration as may be specified in the
contract:

Provi ded that where such period or
remuneration is not, in the opinion of the
Apprenticeshi p Advi ser, reasonable, he nmay
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revi se such period or remuneration so as to
nake it reasonable, and the period or
remuneration so revised shall be deened to be
the period or renuneration agreed to between
the apprentice and the enpl oyer."

Chapter |1l of the Act deals with the authorities like
the powers of the Apprenticeship Adviser, Powers of entry,
i nspection, etc. Ofences and penalties, etc.

Section 37 deals with the power to make rules. In
exercise of this power Central Governnment in consultation with
Central Apprenticeship Council has franed "The Apprenticeship
Rul es 1992".
Rule 6 requires that every enployer shall send to

the Apprenticeship Adviser - the contract of apprenticeship for
registration wthin three nmonths of the date on which it was
si gned.

Rule 7 deals with the period of apprenticeship training as my
be specified in the schedul e.

Rule 8 deals with the term nation of the apprenticeship which
reads as under:
"8 Conpensation for termnation of
apprenticeship \026 Were the contract of
apprenticeship is termnated through failure on
the part of any enployer in carrying out the terns
and conditions thereof, such enpl oyer shall be
liable to pay the apprentice conpensation of an
amount equivalent to his three nmonths | ast drawn
sti pend.

Rul e 11 deals with paynent of stipend to
apprentices.
Rule 12 deals with the hours of work..
Rule 13 deals with the grant of |eave to apprentices.
Rule 14 deals with the records and returns.
In this background of the Act and Rules, the question
which arises for interpretation is what is the effect of non-
regi stration of the contract because sub-section (4) of Section 4
read with Rule 6 require that every contract of apprentice shal
be sent by the enployer to the apprenticeship adviser for
registration within three nonths. Therefore, in case the contract
of apprenticeship is not sent to the apprenticeship —adviser for
registration what will be the effect thereof ?
As per the schenme of the Act it appears that the
contract of apprentice is entered wth enployer & apprentice,
and he has to undergo a training for fixed duration & he wll get
stipend for that. After the successful Iy undergoi ng training he
appears for test for certificate as required under Section 21

During the training period he will be treated as an apprentice
and he shall not be deemed as a worknman as per “Section 18
of the Act read with definition of 'workman’ under section 2(r). It

is ordained in sub-section (b) of Section 18 that provisions of
any law with respect to | abour shall not apply to or in relation to
such apprentices. Therefore, on a reading of all the provisions

together what it transpires is that apprentices will be treated as
apprentice and he will not acquire a status of workman in that
establishnment. After the successful conpletion of the training he
will undergo a test and on being successful in the test a
certificate to that effect will be issued to him as per Section 21
It is open for the enployer to offer himenploynent but it will not

be obligatory on the part of the apprentice to serve that enpl oyer
as per Section 22 except when there is specific condition of
contract to that effect. During the course when he undergoes the
apprenticeship training he is only entitled to get stipend under
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Rul e 11 at such rate as are prescribed in the Rules.

Therefore a conbi ned reading of the Sections as
well as Rules makes it clear that the apprentices are only the
persons undergo training and during that training they are
entitled to get a particular stipend, they have to work for a fixed
hours and at the end of period of training they have to appear
in the test and a certificate is issued to them There is no
obligation on the part of the enployer to give them any
enpl oyment what soever. The position of the apprentice renmains
as an apprentice/a trainee and during the period of training they
will not be treated as a workman. Only obligation on the part of
the enployer is to inpart themtraining as per provisions of Act &
Rul es and to pay them stipend as required under Rule 11 and
beyond that there is noobligation on the part of the enployer to
accept them as his enpl oyees and give thema status of
wor kmen. There is-no relation of master & servant or enpl oyer
& enpl oyee.
In this background, we will examine the position vis a vis
the U P. Industrial Disputes Act, 1947 and Industrial Disputes
Act, 1947 and the Indian Boilers Act, 1923. In this connection, a
reference may be made to Section 2(z) of the U P.Industria
Di sputes Act, 1947. This definition of the worknman is pari materia
with that of the Industrial Disputes Act Section 2(s). Section 2(z)
of the U P. Industrial D sputes Act, 1947 which reads as under

"wor kman’  means ‘any person ( including

an apprentice) enployed in any industry to do

any skilled or unskilled manual, ‘supervisory,
technical or clerical work for hire or reward

whet her the terms of enpl oynment be expressed

or inplied, and for the purposes of any
proceedi ng under this Act in relation to an

i ndustrial dispute, includes any such person who
has been di sm ssed, discharged or retrenched in
connection with, or as a consequence of, that

di spute, or whose dismissal, discharge or
retrenchnment has led to that dispute, but does not
i ncl ude any such person-

(1) who is subject to the Arny Act, 1950 or the Air
Force Act, 1950, or the Navy (Discipline)
Act, 1934; or

(ii) who is enployed in the police service or as
an officer or other enployee of a prison; or

(iii)who is enployed mainly in a nmanagerial or
admi ni strative capacity; or

(iv) who, being enployed in a supervisory
capacity, draws wages exceeding five hundred
rupees per mensem or exercises, either by the
nature of the duties attached to the office or by
reason of the powers vested in him functions
mai nly of a nanagerial nature."

Since the definition of "workman’ as given in Section 2(2z)
of the U P. Industrial D sputes Act, 1947 is pari materia wi th that
of Section 2(s) of the Industrial Disputes Act, 1947, therefore, no
useful purpose would be served by reproducing the definition of
"workman' as given in Section 2(s) of the Industrial Disputes Act,
1947. CQur attention was also invited to Section 6(N) of the
I ndustrial Disputes Act, 1947, which |ays down the conditions
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precedent to retrenchnent of worknen. Section 6(N) of the UP
Industrial Disputes Act, 1947 reads as under
" 6N. Conditions precedent to
retrenchnent of worknen.- No workman
enpl oyed in any industry who has been in
conti nuous service for not |ess than one year
under an enpl oyer shall be retrenched by that
enpl oyer until -

(a) the workman has been given one nonth’s
notice in witing indicating the reasons for
retrenchnment and the period of notice has
expired or the workman has been paid in lieu

of such notice wages for the period of the

noti ce;

Provi ded that no such notice shall be
necessary if the retrenchment is under an
agreenment ‘whi ch specifies a date for the
term nati'on of service;

(b) the wor kman has been paid, at the tinme of
retrenchnment, conpensation which shall be
equivalent to fifteen days’ average pay for

every conpl eted year of service or any part

t hereof in excess of /six nonths, and

) notice in the prescribed manner i-s served on
the State CGovernnent."

It is pari materia with that of Section 25(F) of the
I ndustrial Disputes Act, 1947. Therefore, no useful purpose
woul d be served by reproducing that definition
In this connection, reference may be nade to the

definition of ’Industrial Dispute’ as defined in Section 2(1) of the
U P. Industrial Disputes Act, 1947 which reads as under

“ (1) ' Industrial Dispute’ neans any
di spute or difference between enpl oyees
and enpl oyers, or between enpl oyers and
wor knen, or between workmen and
wor kmen, which is connected with the
enpl oyment or non-enpl oynment or the term
of enploynent or with the conditions of
| abour, or any person; but does not include
an industrial dispute concerning-

(1) any industry carried on by or under the
authority of the Central Governnent or by a
Rai | way Conpany, or

(ii)such controlled industry as may be

specified in this behalf by Centra
Gover nment, or

(iii) banking and insurance conpani es as
defined in the Industrial Disputes Act, 1947,
or

(iv)a mine or an oil-field;"

This definition of ’"Industrial Dispute is pari materia
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with that of the Industrial Disputes Act, 1947 as defined in
Section 2(k) but the definition of Section 2(k) is not as wi de as
that of Section 2(1) of the U P. Industrial Disputes Act, 1947.
Therefore, the said definition is reproduced as under

" (k) " industrial dispute" neans any
di spute or difference between enpl oyers and
enpl oyers, or between enpl oyers and
wor kmen, or between wor kmen and wor kiren,
which is connected with the enpl oynent or
non- enpl oynent or the terms of enpl oynent
or with the conditions of |abour, of any
person;"

Similarly, our attention was also drawn to sone of the
provi sions of the Indian Boilers Act, 1923 which | ays down as to
how t he enpl oyer should maintain the boilers, and prohibits
using uncertificated boiler. [t is required to obtain necessary
certification. It also deals with the penalties for breach of the
condi ti ons for mai ntenance of the boilers.

In the background of the provisions of the four
enactnments, the main question which has been agitated by
| earned counsel for the appellant is that if an incunbent is
appoi nted as an apprentice/trainee and even if a contract of such
apprenticeshi p has not been registered, then also he does not
cease to be an apprentice and his position does not becone that
of a workman. As against this, learned counsel for the
respondents has strenuously urged before us that non-
registration of the contract of apprenticeship under sub-section
(4) of Section 4 of the Apprentices Act, 1961, with the
Apprenticeship Advi ser would result in the breach of the contract
and the status of an incunmbent is changed fromthe apprentice
to that of a workman. Therefore, the question arose that whether
regi stration of the contract under sub-section (4) of Section 4 is
mandatory or directory and in case, it is a nandatory, then what
is the effect, if it is directory, then what is the effect thereof. In
this connection, it was subnitted that the word ’shal |’ appearing
in sub-section 4 of Section 4 means the registration of the
contract is mandatory and if it is not registered then the contract
ceases and the incunmbent beconmes workman. —In this
connection reference was made to a decision in the case of
P.T. Rajan vs. T.P.M Sahir & Ors. reported in (2003) 8 SCC
498. It was also submitted that the Apprentices Act, 1961 is a
wel fare legislation and it should be construed |iberally for the
benefit of the workman. In this connection, our attention was
drawn to the decisions of this Court in the cases of Air India
Statutory Corporation and Ors. Vs. United Labour Union & Os.
and Secretary, H S.E.B. vs. Suresh & O's; reported in (1997) 9
SCC 377 and (1999) 3 SCC 601. It was also subnitted that the
nature of work and the nomenclature of the post is not decisive.
In this connection, our attention was al so drawn to a decision of
this Court in the case of Surya Prasad Singh and Anr. vs.
Labour Court 11, Kanpur and Anr. reported in 1995 Supp.(4)
SCC 38.

Theref ore, now goi ng back to the basic question that in the

light of the aforesaid statutory provisions whet her non-
registration of the contract can render the contract void or illega
and what is the result thereof. Fromthe schene of things it is
nore than apparent that the Apprentices Act, 1961 is a conplete
code in itself and it lays down the conditions of the apprentices,
what shall be their tenure, what shall be their terns and
conditions and what are their obligations and what are the
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obligations of the enployer. It also |lays down that the

apprentices are trainees and not worknen and if any dispute

arises then the settlenent has to be done by the Apprenticeship
Advi ser as per Section 20 of the Apprentices Act, 1961 and his

deci sion thereof is final. Now, under the schene of these things,

it clearly shows that the nature and character of the apprentice is
nothing but that of a trainee and he is supposed to enter into a
contract and by virtue of that contract he is to serve for a fixed
period on a fixed stipend. This will not change the character of
the apprentice to that of a workman under the enployer where

he i s undergoing the apprentice training. Sub-section (4) of
Section 4 only lays down that such contract should be registered
with the Apprenticeship Adviser. But by non-registration of the
contract, the position of the apprentice is not changed to that of a
workman. It is nore than clear fromthe scheme of the Act, the
apprentice is recruited for the purpose of training as defined in
Section 2(aa) of the Apprentices Act, 1961, that an apprentice is
a person who i s undergoi ng apprenticeship training in pursuance

of a contract of apprenticeship and the apprenticeship training

has been 'defi ned under Section 2(aaa). That clearly speaks that

an apprentice-is to undergo apprenticeship training in any

i ndustry or establishnent under the enployer in pursuance of

the contract and in terms of the conditions pertaining to that
particul ar trade. Section 6 |ays down that what shall be the
period of training 'and Section 7 very clearly shows that the
contract of apprenticeship shall termnate on the expiry of the
peri od of apprenticeship training. Therefore, it is nore than clear
that the nature and character of the apprentice is that of a trainee
only and on the expiry of the training there is no corresponding
obligation on the part of the enployer to enploy himwhich is

al so very clear fromthe provisions of Section 7 that the
apprenticeship training shall term nate on the expiry of the period
of training. It further nmakes clear that by virtue of Section 18 that
the apprentice trainees are not workers. 1t clearly |ays down that
if an apprentice trainee is undergoi ng apprenticeship training in a
designated trade in an establishment, he shall be a trainee and

not a worker. It further contenpl ates that the provisi ons of

| abour laws shall not apply in relation to such apprentice. In this
connection reference to definition of workman given in Section

2(r) also emphasis that it will not include apprentice. Section 20
al so lays down that how a dispute arising under this Apprentices
Act, 1961 can be settled. The authority for resolving such a

di spute has been given to the Apprenticeship Advi ser. Therefore,
any di spute which arises with the apprentice and t he enployer

then remedy has been provided under this Act and not by way of
resorting to the Labour Court. Therefore, throughout the Act

stress has been laid that the apprentices are never being

treated as workers. Sinply because the contract has not been

regi stered with the Apprenticeship Adviser, that wll not change
the nature and character of the apprentices. It is true that sub-
section (4) of Section 4 |lays down that the contract of
apprenticeship should be registered with the Apprenticeship

Advi ser so that the Apprenticeship Adviser can nonitor and keep

a record thereof. Just because the contract of apprenticeship is
not registered that will not render the contract as invalid resulting
i n change of status of an apprentice to that of a workman.

Section 21 further lays down that after the conpletion of the
training of the apprentice, an incunbent will have to appear for a
test to be conducted by the National Council to determ ne his
proficiency in the designated trade in which he has undergone

his apprenticeship training. Therefore, had there been an

intention of the Legislature to confer themthe status of a

wor kman then all the provisions would not have been warranted

at all. Section 22 makes it abundantly clear that at the end of the
apprenticeship training, it is not obligatory on the part of the
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enpl oyer to offer an enploynment to an apprentice who has

conpl eted the period of apprenticeship . It is only if the terns of
the contract of the apprenticeship |ays down a condition that on
successful conpletion of an apprenticeship training, an enpl oyer
will offer himan enploynent then it is obligatory on the part of
the enployer to do so. If there is no such condition stipulated in
the apprenticeship contract then the enpl oyer cannot be

conpelled to of fer enploynent to such apprentice. At the sane
time, it is not obligatory on the part of apprentice to serve that
enployer if there is no such stipulation to this effect. So it is
mutual thing & it depends on the terns of contract. The survey of
all these provisions of the Acts and the Rules as nentioned

above, nakes it clear that the character & status of apprentice
remai ns the same & he does not become worknman and | abour

laws are not attracted.

Now, coming to the question that the expression

appearing in sub section (4) of Section 4, "shall" should be
interpreted as mandatory. |t depends upon the context in which
such expression appears. |In-order to interpret the word "shall"

appearing - in-any enactnent one has to see the context in
which it appears and the effect thereof. W have already

gquoted the Introduction, Statement of bjects and Reasons

above. The bjects and Reasons reveal that the Act was

enacted for the purpose of recruiting the apprentices for

devel oping a strong industrial base. In order to have a strong
i ndustrial base, trained man power is essential and for that

pur pose the Act was enacted so that for the industrial growth
in the country the trained man-power is nade easily avail able.
The purpose is to train the people for enmploying themin the
industries, it was never the-intention that those trained

candi dates automatically becone the worknen. Though

training was inparted by Private & Public Sector but industry in
general did not fully organize such programre. Therefore, the
intention of the Act is basically to recruit and train person
capabl e of being enployed in the industries. Apart fromthe
statenment of (Objects and Reasons we have already reproduced
above rel evant provisions of the Act which clearly  contenplates

that such trained persons shall not fall in the definition of the
wor kmen as the definition of workmen specifically excludes the
apprentices as defined in Section 2 (r). The definition makes it

clear that they are apprentices for a purpose undergoing a
training and in Section 18 it has been clearly nentioned that
they will not be treated as a worknen and they will be treated as
a trainee and no |abour laws wll apply in relation to such
apprentices. Vi ewi ng the expression "shall"™ in this context,
cannot be construed as a nandatory. Sub-section (4) of

Section 4 only says that the contract of apprenticeship should be
forwarded to the Adviser that is purely

m nisterial/admnistrative act so that a proper record is

mai nt ai ned by the Apprenticeship Adviser. Not hi ng. turns

beyond this. It is purely admnistrative act and not | forwarding
contract of the apprenticeship to the Apprenticeship Adviser wll

not change the character of the incunbent and it will not render

the contract of apprenticeship invalid or void. If the contract of
apprenticeship is to be treated as a nandatory and contract s

not sent then the effect wll be that the apprentice will not be
entitled to any benefit flowing fromthe Act. |In fact, by treating
the expression "shall" here as a nandatory it will be nore

counter productive to the interest of the trainees rather than for
their benefit. The enployer can take a shelter under the plea
that since the contract of the enploynent has not been

regi stered with the Apprentice Adviser, therefore, he is not

under any obligation to pay stipend to the apprentice trainees
and he is not under an obligation to inmpart the training to him
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al so. Had that been the intention of the Legislature then they
woul d have provided the necessary penalty for breach of the
non-regi stration of the contract of apprenticeship. But that has
not been done so because under Section 30 of the Apprentices

Act, 1961 any offence arising under this Act has been

penal i zed, |ike apprentice who is not qualified but he has been
engaged or fails to carry out the terms and conditions of
contract of apprenticeship or contravenes the provisions of the
Act relating to nunber of apprentices or any information

required to be furnished or the apprentice has been allowed to
work overtinme wthout approval of the Apprenticeship Adviser or
enpl oys an apprentice on any work which is not connected

with his training or nmkes any paynent to apprentice on the
basis of piece work or requires an apprentice to take part in any
out put bonus or schene.  These breaches have been terned as

of fences and have been nade puni shabl e. But the non-
registration of it has not been construed to be an offence so as to
expose the enpl oyer for any penalty. Therefore, the expression
"shal | " appearing in sub-section (4) of Section 4 does not appear
to be mandatory. ~Had that to be construed to be mandatory it

will be doing a great violence to the intention of the Act as well
as to the interest of the apprentices/trainees. |f the non-
registration is to result in the breach of a contract resulting in to
invalidity & unenforceable then in that case it will be oppressive
to the interest of 'the apprentices as the enployer can get away

by seeking a declaration that the apprentice contract was not

regi stered therefore he is not wunder an obligation to abide by
the ternms of the contract. Ther efore, viewing the expression
"shall" in this context, it can not be construed to be mandatory
and it is directory. In this connection, reference my be nmade to
the decision of this Court inthe case of P.T. Rajan vs. T.P.M
Sahir & Os. (2003) 8 SCC 498. Their _Lordships observed
that context, purport and object of the statute is to be
ascertained that whether "shall" to be construed as a ' mandatory

or directory. In that context, ~their Lordships referred to an
earlier catena of decisions and observed "where a statutory
functionary is asked to performa statutory duty between tine
prescri bed sane would be directory and not nmandatory.

Furthernore, a provision in a statute which is procedural in

nature al though enpl oys the word "shall" may not be held to be
mandatory if thereby no prejudice is caused. The Court cannot
supply casus om ssus." Their Lordshi ps have further observed

as follows:
" A statute must be read in the text and
context thereof. Wether statute is a directory
or mandatory would not be dependent on the
user of the word "shall” or "may". Such a
guestion nust be posed and answered having
regard to the purpose and object it seeks to
achieve. The construction of statute wll
depend on the purport and object for which the
sanme had been wused."

Therefore, viewing the provision of this Act in the |ight of
the di scussi on made above, we are of the opinion that the
expression "shall" appearing in sub-section (4) of Section 4
shal | be construed directory and not nmandatory.

It was al so submitted by the |earned counsel for the
appel lants that this is a | abour |egislation which should be
construed liberally and in that context our attention has been
invited to a decision of this Court in Secretary, HSEB vs.
Suresh & Ors.  (1999) 3 SCC 601. In this case, their Lordships
held that Court rmust decide in interest of the public inspired by
principle of justice, equity and good consci ence. Simlarly, in
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the case of Air India Statutory Corpn. & Ors. Vs. United Labour
Union & Os. (1997) 9 SCC 377 ( though this case is no nore a

good law with regard to the Contract Labour (Regul ati on and
Abolition ) Act 1970 because subsequent decision of the

Constitution Bench has reversed this decision in the case of

Steel Authority of India Ltd. vs. National Union Watrerfront
Workers reported in (2001) 7 SCC 1. But this case has been

cited in the context of the interpretation of statute that how
social welfare |legislation should be interpreted. |In that context
their Lordshi ps have observed that such a social |egislation
providing for a economic enpowernent to workers and poor

cl ass a provision should be considered in the light of the public
| aw principles not of private or a comopn laws. So far as the

phi | osophy behi nd construing a social legislation is concerned,
there is no two opinion, social legislation are primarily nmeant for
wel fare of the particular  section of the society and it shoul d be
construed liberally so as to advance the cause of the public at
large. ~But the question is in the present case whether the
expression "shall" should be read mandatory so as to advance

the cause of the apprentice or not. |In our opinion, Vi ewi ng
from social legislation point of viewthe word "shall" appearing in
sub-section (4) of Section 4 -should be construed as directory
because it will be for the benefit of the apprentice trainee
otherwise it will be oppressive to the welfare of the apprentice as
the enpl oyer can get away by not getting the contract of

apprentice registered, seeking a declaration that this is a
unregi stered docunment and all benefits flowing from the Act
cannot be enforced agai nst him

Therefore, we hold that the expression "shall" appearing
in sub-section (4) of Section 4 of the Apprentices Act, 1961 is
directory and non-registration of the contract w Il not change the
character of the apprentice and they will not acquire the status
of a worknmen. Once an incunmbent is appointed as an
apprentice he will continue to be apprentice unless a form
order of appointnent is foll owed.

It is also necessary to nention here that the definition of
the word "workman’ as given in Section 2(z) of the UP
Industrial Disputes Act, 1947 and Section 2(s) of the Industria
Di sputes Act, 1947. Both the definitions includes apprentice.
But the expression appearing in Section 2 (z) of the UP
Industrial Disputes Act and Industrial Disputes Act 1947 are  not
applicable to the apprentices appointed under the Apprentices
Act, 1961. The Apprentices Act is a code in itself and it clearly
stipulates that in Section 2 (aa) apprentice neans a person
who i s undergoing apprenticeship training in pursuance of
contract of training and the workers are enployed for wages for
wor k done by them Section 18 clearly nentions (that the
apprentices are not worknmen and "the provisions of any law with
respect to | abour |aw shall not apply or in relation to such
apprentices". Therefore, reading of definition of apprentice in
Secti ons 2(aa) and 2(r) read with Section 18 of 'the
Apprentices Act |eaves no manner of doubt that this Act which
is special Act it does not cover the apprentices and it precl udes
the application of any other |abour laws, i.e. U P. Industrial
Di sputes Act & Industrial Disputes Act, 1947. Wen both these
Acts are not applicable then | abour court/industrial Tribunal wll
not have any jurisdiction to entertain any dispute arising
therefrom The application of the U P. Industrial Disputes Act
1947 and the Industrial Disputes Act 1947 automatically stand
excl uded.
In this connection reference may be nmade to a

decision of the Rajasthan High Court in the case of Hanuman
Prasad Choudhary and Etc. vs. Raj ast han State Electricity
Board, Jaipur 1986 LAB 1.C 1014 wherein Justice S.C.
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Agrawal (as he then was) observed thus:-

"An apprentice governed by the Apprentices Act is
not a workman for the purpose of the Industria
Di sputes Act and the provisions of the Industria
Di sputes Act would not be applicable to him

There is apparent conflict between the
provisions of S.2(s) Industrial Disputes Act and
S. 18 of the Apprentices Act inasmuch as S. 2(s)
postul ates that an apprentice is a worknman to
whom t he provisions of Industrial Disputes Act
woul d be applicable whereas S.18 of the
Apprentices Act declares that an apprentice
governed by the Apprentices Act is not to be
treated as a worknman and the provisions of the
I ndustrial Disputes Act would not be applicable to
him The conflict between the two | aws can be
resol ved by applying the principle of harnonious
construction. ~ Apprentices Act is not an exhaustive
Act to cover all types of apprentices because in
view of the definition of term "apprentice" as
contained in S.2(aa) of the Apprentices Act, it is
applicable only to persons who are undergoi ng
apprenticeship training in pursuance of the contract
of Apprentices executed under S.4 of the said Act.
It is possible to visualise persons who may be
engaged as apprentices but who are not covered
by the Apprentices Act. |In that viewof the matter, it
can be said that for the purpose of S 2(s) of the
I ndustrial D sputes Act a person-who is designated
as Apprentice but is not governed by the
Apprentices Act would be a worknan governed by
the provisions of the Industrial Disputes Act. But
an apprentice who is governed by the provisions of
the Apprentices Act would not be  a worknman
under S.2(s) of he Industrial Disputes Act and
woul d not be governed by the provisions of the
I ndustrial D sputes Act.

Apart from the principle of harnoni ous
construction, the Apprentices Act 1961 being a
subsequent particular |aw as conpared to |I.D. Act,
1947 which is prior and general , the provisions of
Apprentices Act 1961 woul d prevail over those of
I.D. Act."

Qur attention was invited to a decision of Keral a High

Court in the case of Bhaskaran vs. Kerala State Electricity
Board reported in 1986 KLT 447 wherein Chief Justice Mlimath
speaki ng for the Bench observed as under

"In order to answer the definitions of the
word "apprentice", two conditions are required
to be satisfied viz, (1) that the person is

under goi ng apprenticeship training and (2)
that he is undergoing such training in

pursuance of a contract of apprenticeship. On

a plain reading of the definition of the

expression " apprentice" occurring in S.2 (aa)

it becones clear that registration of a contract

of apprenticeship not necessary for the

person answering the description of the word

"apprentice". Sub-section 4 of Section 4

contenpl ates the existence of a concluded

contract of apprenticeship, which is required
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to be sent up for registration. It therefore
beconmes clear that it is the existing contract of
apprenticeship that is required to be

regi stered and not that such contract becones

a contract of apprenticeship only after it is
regi stered as required by sub-section 4 of
Section 4 of the Act. As it is adnmtted that
the petitioners have entered into a contract of
apprenticeshi p and were undergoi ng training

i n pursuance of such a contract, they satisfy
all the requirenents of the definition of the
expression "apprentice" occurring in Section
2(aa) of the Act. That being the position, the
provi sions of Section 18 of the Act cone into
operation. Therefore, the petitioners cannot
be regarded as workers and therefore, the

provi sions of Section 25F of the Industria

Di sputes Act are not attracted to the facts of
t he case.”

Sinmlarly, the Single Bench of the Allahabad H gh Court in
the case of U P. State Electricity Board & Os. vs. P.Q Labour
Court, Kanpur & Ors. reported in 1998 (78) FLR 511 observed
as under: -

" Section 18 of the Act provides
that an apprentice shall be a trainee and not a
wor ker and the provisions of any law with
respect to | abour shall not apply to or in relation
to such apprentice. The respondent No.2 was
thus not a workman and no dispute coul d be
referred to the Labour Court and the period of
hi s training having come to an end, the action
of the petitioner enployer in not engagi ng him
any further was in accordance with the contract
entered into between the parties and the
provi sions of the Act."

As against this our attention was also invited to a decision
of Division Bench of Gujarat H gh Court between Ballkhan
Doskhan Joya and Gujarat Electricity Board reported in 2002
(92) FLR 914. The Cujarat Hi gh Court has taken the view that
as a result of non-registration of contract of apprenticeship an
i ncumbent shall not be deened to be a trainee and he would be
covered by the definition of "workman’ under Section 2(s) of the
I ndustrial Disputes Act, 1947 and he will get the protection of
Section 25-F of the said Act. Simlarly, Single Judge of Qujarat
H gh Court took the same viewin the case of State of Cujarat &
Anr. vs. Chauhan Ranjibhai Karsanbhai reported 2004 (102)
FLR 347. And our attention was also invited to a decision of
Madhya Pradesh High Court in MP. Electricity Board & O's. vs.
Basant Kumar & Ors. reported in 1989 JLJ 253. This was a case
decided on the facts that the MP. Electricity Board did not notify
the i ncunbent for a designated trade and enpl oyee conti nued
undergone apprentice training and it was not proved that the
concer ned enpl oyee was undergoi ng apprentice training. It
was in that context it was found that the term nation of services
of the incunbent was bad.

In view of the conflicting decisions of the various High
Courts, we are of the opinion that the view taken by the
Raj ast han, Keral a and Al |l ahabad H gh Courts appears to be in
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consonance with the view taken by us and we do not agree with
the view subscribed by the H gh Courts of Gujarat and Madhya
Pr adesh.

In view of the legal position crystallized above, we shal
exam ne the individual cases.
Civil Appeal No.2429/2003.

Respondent No.1 , Shiv Mhan Singh was appointed

as a apprentice Boiler Attendant under the Apprentices Act, 1961
from11.4.1985 to 10.4.1988 and underwent training of the
U P.State Electricity Board. Hs contract was drawn up but not
registered with the Apprenticeship Adviser. He conpleted his
three years training and a certificate to this effect was issued to
hi m and he was directed to appear before the National Counci
and on passing thereof he was to be awarded a certificate of
proficiency as a Boiler Attendant. Fromthis fact it is apparent
that he was appointed-as an apprentice trainee in the designated
Trade of Boiler Attendant. After conpletion of his training his
services were termnated on 10.4.1988. It is clear fromthis fact
that he was a Boiler Attendant. He conpleted three years
training and after end of thetraining he was relieved as per the
terns and conditions of the appointnment as an apprentice in
designated trade of ‘Boiler Attendant and therefore he cannot be
declared to be a worker under the Act he cannot claimthe
benefit of Section 25-F of the Industrial Disputes Act, 1947 or
under Section 6N of the U P. Industrial Disputes Act, 1947. In
this light the award given by the Labour Court in Award Di spute
No. 166/ 1991 dated 12.8.1993 and the order dated 26.9.2002
passed in WP. No.21560/ 1995 by the Hi gh Court cannot be
sustained. Cvil Appeal is allowed. Both the orders of the Hi gh
Court dated 26.9.2002 and the award of the Labour Court dated
12.8.1993 are set aside.
Civil Appeal No.7005/2003:

In this case al so respondent No.1- Ram Ni was Pal was
appoi nted on 31.3.1986 as an apprentice in the designated
trade of Boiler Attendant and his serves were termn nated on
31.3.1989. He also entered into a contract of apprenticeship and
the contract of apprenticeship was registered with the
Apprenticeship Adviser as per the reply sent by Shr
G K. Chaturvedi, Principal and Asst. Apprenticeship Adviser
I.T.1., Kanpur. So far as this case is concerned, thereis no
manner of doubt that the contract of apprenticeship was
regi stered with the Apprenticeship Adviser and at the end of the
contract his services had been termnated as he was an
apprentice and an apprentice is not a workman. Therefore,
term nation of service after the expiry of the contract period was
justified and the order passed by the Labour Court as well as by
the H gh Court cannot be sustained. Accordingly, the Cvi
Appeal is allowed and the award dated 28.12.1994 made in
Adj udi cation Case No.107/1991 by the Labour Court and the
order dated 12.4.2002 passed by the High Court in Cvil M sc.
Wit .Petition No.15022 of 1995 are set aside
Civil Appeal No.7006/2003.

In this case respondent No.2-Amar Nath M shra was
appointed on 1.7.1987 as an apprentice in the designated trade
of Boiler Attendant and his services were terninated on
30.6.1990. A contract was entered into between respondent
No. 2 and the enpl oyer-conpany. But the contract was not
regi stered with the Apprenticeship Adviser. As nentioned above,
as an apprentice trainee he cannot acquire the status of a
wor kman and therefore, he cannot get the benefit of Section 25-
F of the Industrial Disputes Act as well as Section 6N of the UP
Industrial Disputes Act, 1947. As such the award dated
11.10. 1993 made by the Labour Court in Industrial D spute
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No. 252/ 1992 and the order dated 12.4.2002 passed by the High
Court in Cvil Msc. Wit Petition No.29962/1994 are set aside.
The Appeal is allowed. No order as to costs.

Civil Appeal No.8383/2003.

Respondent No. 1- Navneet Kumar Sharma was appoi nt ed
as an apprentice in the designated trade of Boiler Attendant on
9.3.1982 and his services were terminated on 8.3.1985. It is
al l eged that his contract was not registered with the
Apprenticeship Adviser. He raised the industrial dispute in 1994
whi ch cane to be registered as Industrial D spute No.330/1994
bef ore the Labour Court( 2nd), U.P. Kanpur. The allegation was
that he is a worknman and his termination is bad because he has
al ready worked for norethan 240 days but his services were
term nated wi thout conplying with the provisions of Section 6N
of the U P. Industrial Disputes Act, 1947. The respondent No.1
approached the Labour Court after ten years and an objection
was raised by the enployer in their affidavit in opposition before
t he Labour Court. However, in view of the fact that the incunmbent
was appointed -as an apprentice under the Apprentices Act, 1961
in a designated trade of Boiler Attendant and that he is not a
wor kman and he is not entitled to the benefit of Section 6N of the
U P. Industrial Disputes Act, 1947 and secondly he raised the
di spute after ten years, therefore, the order passed by the
Labour Court dated 13.5.1998 and that of the Single Judge of
the H gh Court cannot be sustai ned. Accordingly, the appeal is
al  owed. Award dated 13.5.1998 passed by the Labour Court in
I ndustrial Dispute No.330/1994 and the order dated 15.7.2003
passed by the Hi gh Court in Gvil- Msc. Wit Petition
No. 37450/ 1999 cannot be sustained and the sane are set aside.

Givil Appeal No. 8384/2003.

Respondent - Jagat Pal was appointed on 19.9.1975 as an
apprentice in the designated trade of Linenman under the
Apprentices Act, 1961. His services were term nated on
23.12.1978. The Labour Court in its award dated 9.11.1998 has
recorded a finding that respondent was appoi nted by the
Est abl i shment on 19.9.1975 under the Apprentices Act, 1961
and he worked wup to 18.9.1978. A dispute was raised by the
enpl oyee which canme to be registered as Industrial Dispute
No. 90/ 1997 and an obj ection was raised by the Managenent
that the services had been termnated in 1978 and the dispute
has been raised in 1997. Mrre so in view of-the l'egal position as
nmenti oned above that the incunbent having been appointed as
apprentice under the Apprentices Act, cannot be treated as a
wor kman and consequently the award given by the Labour Court
on 9.11.1998 and affirned by the H gh Court vide order dated
15.7.2003 passed in Cvil Msc. Wit Petition No.16394/1999
cannot be sustained. Accordingly, the appeal is allowed and the
order dated 15.7.2003 passed by the Hi gh Court and the award
passed by the Labour Court dated 9.11.1998 are set aside. No
order as to costs.

Cvil Appeal No.9231/2003.

In this case, a dispute was raised by the U P.Rashtriya
Vi dyut Shram k Sangh about six of its menbers who were
appoi nted as a trade apprentice and their services were
termnated illegally.
Details of the nmembers are as under:

Narme of | ncunbent Peri od of service Date of term nation
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Abhi t abh Chatterjee 21.4.1982 to 20.4.1983 21.4.1983

Sadhna Sri vast ava 19.10.1984 to 18.10.1985 19.10.1985

Suman Srivast ava 19.10.1984 to 18.10.1985 19.10.1985

Prem Chandr a 30.4.1986 to 29.4.1987 30. 4. 1987

Akhi | esh Kumar 10.10. 1988 to 9.10.1989 10. 10. 1989

Kumari Kiran 10.10. 1988 to 9.10. 1989 10. 10. 1989

The case of the Union was all these incunmbents were
appoi nted as apprentices in various trades and no contract form
was got filled up fromthem under the provisions of the
Apprentices Act, 1961 nor was the same registered nor any
exam nati on of National Council was held for them nor any
certificate was issued to them therefore they continued to be
wor kmen of the Managenent as per the Standing Orders of the
Managenment. The Managenent took the stand that they are
apprentices and they cannot be treated as worknmen. It was
stated on affidavit in reply by the Superintendi ng Engi neer
(Headquarters), Kanpur Electricity Supply Adm nistration
(U P.State Electricity Board, Kanpur) that all these incunbents
wer e appointed as apprentices for a period of one year as O erks
7 to 9 years back and their services were ternminated after the
expiry of apprentice period and the | abour dispute was raised in
1996. It was al so pointed out that the tenure of their
apprenticeship was for a period of one year. It was stated by him
that concerned persons were engaged as apprentices.

Therefore, fromthese facts it is nore than apparent that
these incunbents were appointed as trade apprentices in the
cadre of Cerk for a period of one year and after expiry of one
year their services cane to an end and as nmentioned above, a
di spute was raised in 1996 and an award was passed by the
Labour Court treating themas worknen and giving themthe
benefit of worknen. We are of the opinion that the view taken by
the Labour Court is absolutely erroneous as they were
appoi nted as general clerks for a fixed period of one year and
after the expiry of fixed period their services automatically came
to an end and the dispute which has been raised is extrenely
bel ated. They cannot be treated as worknen as they were
appoi nted as apprentices irrespective of the fact  that the contract
was registered or not. Therefore, the view taken by the Labour
Court as well as by the High Court cannot be sustai ned.
Consequently, the appeal is allowed. Award dated 16.11. 2000
made by the Labour Court in Industrial D spute No.236/1999 and
the interimorder dated 19.9.2003 passed by the Hi gh Court in
Cvil Msc. Wit Petition No.42446/ 2003 are set aside. No order
as to costs.

Givil Appeal No.9234/2003

In this case, respondent Ashok Kumar was appoi nted on
the designated trade as Draftsman (Mechanical) from 30.3.1991
to 29.3.1992. Hs allegation was that the contract of
apprenticeship was not entered in to between the parties and the
same was al so not registered. He was treated as a regular
appointee. It was stated by the incunbent hinself in his claim
petition before the Labour Court (Kanpur) that he was appointed
as an apprentice under the Apprentices Act, 1961 with effect
from30.3.1991 to 29.3.1992 for training as a Draftsman and his
services were ternmi nated on 30.3.1992. His case was that his
application was neither got registered fromthe I.T.1l.Kanpur nor
was any course got done from himnor any NCTPT exam nation
was taken fromhimand no certificate was got issued to himfrom
the National Council and his services were taken as a regul ar
nature of Draftsman(Mechanical). The stand of the Managenent
was that he was appointed as Draftsman under the Apprentices
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Act, 1961 and after the expiry of the training period, his contract
automatically stood term nated and, therefore, he cannot claimto
have been appointed on the post of Draftsman. |f there is any

di spute, this can be decided by the Apprenticeshi p Adviser under
the Apprentices Act, 1961. Before the Labour Court, respondent-
Ashok Kumar exam ned hinmself as WW1 and he adm tted that

he was kept on training of Mechanical Draftsnan and used to

work as Draftsman for Mechanical, Electrical and Cvil and he
further admitted that no contract was registered. Fromthe fact
that the incunbent hinself had admitted that he was undergoi ng
training as apprentice under the Apprentices Act, 1961

therefore, after expiry of the period of one year, he cannot claim
hi nsel f to be workman and nore so, when his services were

term nated way back 1992 i.e.30.3.1992. After conpletion of the
training he cannot claimhinself as workman and rai se the

di spute in 1996. Therefore, in view of the | egal position
crystalised above, we are of the opinion that the award dated
30. 8. 1997 gi ven by the Labour Court and affirmed by the Hi gh
Court by judgnent dated 15.7.2003 passed in the Civil Msc. Wit
Petition No.9153/1998 cannot be sustai ned. Accordingly, the civi
appeal is-allowed and the order passed by the H gh Court dated
15.7.2003 in Cvil Msc. Wit Petition No.9153/1998 and the

award made by the Labour Court in Industrial Dispute

No. 347/ 1996 are set ‘aside. No order as to costs.

Cvil Appeal No.9232/2003.

Appel | ant - Lal. Man Ver nma was appoi nted as an apprentice
on the post of Book Keeping and Accountancy Store on
8.1.1981. It is alleged that Book Keepi ng and Accountancy i s not
a designated trade within the neaning of Section 2(e) of the
Apprentices Act, 1961. It is further alleged that the contract of
service entered into between the parties was not sent to the
Apprenticeship Adviser for registration, therefore, it was not
regi stered and appel | ant was not-i nparted any training under the
Act, but appellant’s services were termnated with effect from
8.1.1982 without conplying with the provisions of the Industria
Di sputes Act, 1947. The appell ant raised an industrial dispute
and a reference was made under Section 4K of the U P.
Industrial Disputes Act, 1947 by the State Government to the
Labour Court. The Labour Court nade the award in favour of the
appel  ant and held that the Management has failed to prove that
the appel |l ant was appointed as an apprentice and hel dthat the
appel | ant was not working as an apprentice but as a worknan.
This award was chal | enged by the Managerent by filing a wit
petition being Gvil Msc. Wit Petition No.10370/1998 before the
H gh Court of Allahabad and the Hi gh Court allowed the wit
petition filed by the Managenent and set aside the award nade
by the Labour Court holding that since the contract of
apprenticeship was entered in to between the parties and the
i ncurbent was appoi nted as an apprentice under the
Apprentices Act, 1961 and his contract was not sent for
registration to the Apprenticeship Adviser that will not change the
character of the incunbent. Hence, the present appeal by the
appel | ant by way of special |eave. Though in the grounds of the
Speci al Leave Petition an objection was taken by the appellant
that his trade is not covered by the designated trade within
Section 2(e) of the Act, this objection was never pressed before
the Labour Court nor was it pressed before the H gh Court.
Therefore, no finding has been given either by the Labour Court
or by the Hi gh Court whether this trade is covered by the Act or
not. However, for the first tine, the appellant has raised this
objection in his Special Leave Petition. Wether it is a
designated trade or not, it is a question of fact and since the
parties have not gone on trial on this issue nor this question has
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been referred by the Governnent for decision of the Labour

Court, therefore, we cannot permt this question to be raised at
this stage. Since it is a question of fact whether this trade is
covered by the designated trade or not and this question for the
first tine sought to be agitated in the present appeal, it will not be
proper to pernmit the appellant to raise this question of fact at this
bel ated stage after a | apse of 21 years. An objection of delay

was rai sed before the Labour Court that the appellant has

approached the Labour Court after |apse of 11 years i.e. in 1993,

hi s services having been term nated in the year 1982. Therefore,

we do not find any nerit in this appeal filed by the appellant and
the sane is liable to be dism ssed.

Cvil Appeal No.9679/2003.

Appel | ant - Ahmad Ali was appointed on 9.3.1982 in the
designated trade of Boiler Attendant under the Apprentices Act,
1961 and his services were termnated on 9.3.1985 and the
contract was entered in to between the parties though the sane
was not registered with the Apprenticeship Adviser. But, in view
of the legal position crystalised above, we are of the opinion that
since the appellant was appointed as a Boiler Attendant under
the Apprentices Act, 1961, and therefore his term nation after the
expiry of the period of tenure of the contract, he cannot claimany
benefit and he cannot be designated as a worknman. Therefore,
the view taken by the Labour Court is not correct and the Hi gh
Court has rightly set aside the order of the Labour Court and we
uphol d the approach of the Hi gh Court to this extent. The appea
is dismssed and the order dated 15.7.2003 passed by the High
Court in Gvil Msc. Wit Petition No.11846/1'998 to this extent is
uphel d.

Givil Appeal No.9680/2003.

Appel | ant - Rakesh Kumar- Tripathi was appoi nted on
31.3.1986 in the designated trade of Boiler Attendant under the
Apprentices Act, 1961 and his services were term nated on
31.3.1989 and the contract was entered between the parties
t hough the contract was not registered with the Apprenticeship
Adviser. But in view of the legal position crystalised above, we
are of the opinion that since he was appointed asa Boil er
Att endant under the Apprentices Act, 1961 and therefore his
term nation after the expiry of the period of tenure of the contract,
he cannot clai many benefit and he cannot be designated as a
wor kman. Therefore, the view taken by the Labour Courtis not
correct and the Hi gh Court has rightly set aside the order of the
Labour Court and we uphol d the approach of the High Court to
this extent. The appeal is dism ssed and the order dated
15. 7. 2003 passed by the High Court in Civil Msc.Wit Petition
No. 23762/ 1998 to this extent is upheld.

Givil Appeal No.9681/2003.

Appel | ant-Jai Prakash Tiwari was appointed as apprentice
Cabl e Jointer on 31.3.1986 and his services were term nated on
31.3.1989. Contract of apprenticeship was entered in to between
the parties though not registered. The appellant raised industria
di spute and the Labour Court gave an award in his favour. This
award was chal | enged by the Management hol ding that the
apprentice is worker. The Hi gh Court set aside the award in
favour of the Managenent. Therefore, the view taken by the
Hi gh Court is correct and there is no ground to interfere with the
same. The Civil Appeal is disnissed.
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Cvil Appeal No.9683/2003

Appel lant- Urmla was appointed as Switch Board
Attendant on 16. 10. 1984 under the Apprentices Act, 1961. Her
services were termi nated on 16.10.1987. Apprenticeship contract
was entered in to between the parties but the same was not
regi stered with the Apprenticeship Adviser. The award given in
favour of the appellant by the Labour Court treating her to be
wor kman and it was reversed by the High Court in a wit petition
filed by the Managenent and rightly so in our view in view of the
| egal position nentioned above, we do not find any merit in this
civil appeal. Sane is dism ssed.

Cvil Appeal No.122/2004.

Appel | ant - “Ashok Kumar Shukl a was appointed in a
designated trade as an apprentice Boiler Attendant on 9.4.1985
and his services were termnated on 8.4.1988. A contract was
entered i'n to but not sent for registration to the Apprenticeship
Advi ser. Labour Court made the award-in his favour treating him
to be workman and on a wit petition filed by the Managenent
agai nst the award, the High Court allowed the wit petition and
set aside the award of the Labour Court holding that since the
appel | ant is appoi nted as apprentice, therefore he cannot be
treated as a workman under the Industrial Disputes Act, 1947.
The view taken by the H gh Court is correct in view of the |ega
position crystalised above. Hence, we not find any merit in this
appeal . Sanme is dismssed. No order as to costs.

Givil Appeal No.1965/2004.

Respondent Virendra Kumar Baj pai was appoi nted
on 31.3.1986 as a Cashier under the Apprentices Act, 1961. H s
services were ternminated on 31.3.1987. He worked as a Cashier
(Ceneral) which is not a designated trade. Contract was not sent
for registration to the Apprenticeship Adviser. The Labour Court
set aside the ternination order. Against that a wit petition was
filed before the H gh Court and the Hi gh Court disnmissed the wit
petition and the present appeal by way of special |eave by the
Managenment. As per the award dated 29.4.1994, the respondent
hinsel f adm ts that he was appointed as a Cashier on 31.3.1986
under the provisions of the Apprentices Act, 1961 and his
services were ternm nated on 31.3.1987 but no registration of the
apprenticeship was sent to the Apprenticeship Adviser. Since it
is the case of the respondent hinself that he was appointed as
apprentice in the Branch as Cashier and his appointnent was for
fixed period of one year, we fail to understand how can
respondent be given the benefit of Section 6N of the U P.
Industrial Disputes Act, 1947 after the expiry of the period of one
year. His services automatically stood term nated and he cannot
claimthat he has becone the enpl oyee of the Managenent. He
was a trainee for a period of one year as an apprentice in Cash
Branch and after the expiry of the period of one year he cannot
claimthat he be treated as a workman. In this view of the matter,
his services stood ternminated in 1987 and di spute was raised in
1993. Therefore, the view taken by the Labour Court as well as
by the Hi gh Court cannot be sustained and accordingly, we allow
this appeal, set aside the award dated 29.4.1994 made by the
Labour Court in Industrial Dispute No.277/1993 and the order
dated 14.7.2003 passed by the H gh Court in Cvil Msc. Wit
Petition No.34389/1994.

G vil Appeal No.2193/2004.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 25 of

30

Respondent - Sushma Gupta was appoi nted on
1.7.1988 as an apprentice Clerk for a period of one year. She
was getting a salary of Rs.290/- per nonth. Since her work was
sati sfactory hence the enpl oyer extended her tenure by one
year. Her services were terminated on 1.7.1990 without any prior
noti ce. She raised an industrial dispute and the matter was
referred for adjudication by the Labour Court. The appellant-
Managenent filed their reply and pointed out that she was
recruited as an apprentice trainee as a Clerk for a period from
4.7.1988 to 3.7.1989 under the provisions of the Apprentices Act,
1961 and on conpletion of the training the Managenent is not
under an obligation to give her enploynent. It was al so all eged
that the regular recruitnent to the post of Cerk is done by the
El ectricity Service Comm ssion according to the prescribed
Rul es and it was pointed out that she was only appointed as
apprentice trainee and not recruited through the Electricity
Servi ce Conmi ssion-. Though the respondent has denied that
she was not appointed by the appel |l ant-Managenent for training
but she was wor ki ng against a regular post of the nature. The
Managenent exami ned four witnesses and they said that the
respondent was engaged for-a training purpose only. They
produced the copy of the training formwhich was filled up by the
respondent as Ext.E/ 1-with her signature and she also adnmitted
her signature on the formwhich was filled up by her for training
pur pose. The Managenent exam ned one Layak Singh as EW1
who is Head derk on the establishnment of the Managenent and
he produced the agreenent Ext.E/ 1 and it was pointed out that
after the conpletion of the training as apprentice her services
were term nated but on the recomendati ons she is allowed to
continue for sone time.  Fromthese facts it-is nore than
apparent that an agreement was filled up by the respondent -
i ncumbent and she admitted herself her signature on that
agreement/contract. It nay be that said agreenent/contract has
not been sent for registration before the Apprenticeship Adviser
but the fact remains that she was recruited as apprentice and if
she was recruited as apprentice then she cannot be treated as a
wor kman as di scussed above in detail and therefore, 'the award
gi ven by the Labour Court treating her to be worknan under
Section 2(s) of the U P. Industrial D sputes Act, 1947 cannot be
sustai ned. This award nade by the Labour Court was affirned
by the Hi gh Court by order dated 15.7.2003 passed-in Cvil M sc.
Wit Petition No.30165/1999 filed by the Managenent
chal |l engi ng the award of the Labour Court. The view taken by
the High Court in this case cannot be sustained in view of the
| egal position already exami ned above. Hence, we allowthis
appeal , set aside the order of the High Court as well as the
award made by the Labour Court. No order as to costs.

Givil Appeal No.9233/2003.

Respondent - Avni ndra Kumar Sharma was engaged in
the establishnent of the appellants on 27.7.1991 due to death of
his brother on 11.10.1984 on hurmanitarian ground. It is alleged
that he was engaged as a apprentice under the apprentices Act,
1961 on the post of Switch Board Attendant w thout conpleting
the formalities. He was engaged as apprentice by the Engi neer
at 220 Grim Union, UPSEB, U. P., Kanpur. Then his services
were transferred to J.E., 132, K V.Asainee, Dibiyapur, District.
Etawa. He was paid at the rate of Rs.330/- per nonth initially.
Thereafter, it was increased to Rs.380/- per nonth. It is alleged
that instead of accepting his denand for enhancenent of salary,
the services were suddenly term nated on 27.7.1993. The case
of the Managenent is that neither he was appointed as a
wor kman nor his services were ever term nated and there was
no necessity of conplying with the provisions of Section 6N of
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the U P. Industrial Disputes Act, 1947. It was contended that the
respondent applied to the Principal and Assistant Apprenticeship
Advi ser, Industrial Training Institute, Kanpur and his nane was
forwarded. Thereafter, he was engaged for training for a
specified period of two years. The respondent filed a rejoinder
and pointed out that neither any contract for apprenticeship was
regi stered with himnor any registration nunber was allotted to
him The case of the respondent was that he was engaged as a
dependent of the deceased enpl oyee on a condition that after
training he will be made regular. He has already received a
conpensation for the death of his brother. It is stated that at the
time of term nation he was getting Rs.380/- per nmonth whereas
under the Apprentices Act, 1961 he woul d have got Rs.700/-.

The Managenent exami ned one Shri R P.Gupta, J.E., Dibiyapur

under whom he was working and he has stated that the

respondent was paid at the apprentice rate. The Managenent

al so exam ned one Shri Mhamuddi n Ansari, Head derk
(Construction Division). He has deposed that respondent has not
gi ven any application as dependent of the deceased enpl oyee

and he al'so pointed out that as per Ext.E/2 the rules for

enpl oyment _to the dependent of the deceased enployee there

is no provision to provide enploynent to the brother of a
deceased and he deposed that the nane of the respondent was
referred by the Apprenticeship Adviser according to Ext.E/ 3 and
respondent was selected as a Switch Board Attendant

apprentice. However, 'he pleaded that he cannot say that any
registration formwas filled by the respondent or not.

Managenent al so examined Shri S. R Chowdhary, Sub-

Di visional Oficer, Etawa and he has deposed that the

respondent was working as a trainee under himand he admtted
that he worked from 1.12.1991 to 27.7.1993.1 But the case of the
respondent was that he was enployed as a brother of deceased

enpl oyee, but that cannot be sustai ned because there was no
provision for giving enploynment to the brother of the deceased
enpl oyee of the Board and the Labour Court al so found that 26
nanes were sent by the Principal and Assistant Apprenticeship
Advi ser. Respondent’s nane appeared in that list and it was
stated that respondent has been selected for training as provided
under the Apprentices Act but neither any contract was executed
nor the sane was regi stered. Therefore, in this context the
Labour Court cane to the conclusion that though he was

recruited under the Apprentices Act, 1961 but no contract was
executed nor was it registered. The fact of the matter is that the
i ncurbent was recruited and appoi nted as apprentice Switch

Board Attendant, therefore, his recruitment-for all purposes wll
be deenmed to be under the Apprentices Act, 1961. The case put

up by the respondent that he was enpl oyed on the basis of

bei ng the brother of the deceased enpl oyee of the Board has

not been found established by the Labour Court and rightly so
because there is no provision for appointnment of a brother of the
deceased as a dependent under the Rules. Therefore, his case
failed on that ground. Fromthe above facts it also transpires
that his nane was sent by the Principal and Assistant
Apprenticeship Adviser for registering himas a trainee and he
has worked as a Switch Board Attendant for a period of two

years that is the tenure for the training and after the | apse of the
training his services were termnated. In these circunstances,
the view taken by the Labour Court cannot be sustained and the
respondent cannot be treated as a workman so as to be covered

by Section 6N of the U P. Industrial D sputes Act, 1947. This
award has been upheld by the Hi gh Court on a wit petition filed
by the Managenent chall enging the award. In view of the

position that energes that the respondent was engaged under

the Apprentices Act, 1961 as a Switch Board Attendant for a
period of two years, as such, he cannot be treated as a
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wor kman. Therefore, the view taken by the Labour Court in the
award dated 10.11.1998 in Adj. Case No.99/1998 and affirned

by the High Court in Cvil Msc. Wit Petition No.13481/1999
cannot be sustained. The Civil Appeal is allowed. The order of
the H gh Court dated 15.7.2003 as well as the award dated

10. 11. 1998 made by the Labour Court is set aside.

Cvil Appeal No.8386/2003.

The case of the respondent-Manoj Kumar Shukla is that
he was appointed on the post of Store Keeper as an apprentice
under the Apprentices Act, 1961 with effect from 10.10. 1988.

His services were ternm nated on 9.10.1989. It is alleged that no
exam nation of National Council was undertaken and work was

taken from himas the regul ar worker. Further, the case of the
respondent is that he was not an apprentice under the

Apprentices Act and he was a workman under the U P. Industria

Di sputes Act, 1947 and his services were term nated on

10. 10. 1989 wi thout follow ng the provisions of Section 6N of the
U P. Industrial Disputes Act, 1947. Hence, the term nation of his
services is illegal. Managenent contested the matter and pointed
out that the incunbent was appointed under the Apprentices Act
and he was not given any independent work of Store Keeper and

he appeared in the exam nati on conducted by the Nationa

Council and the incunbent was given regular training for Store
Keeper and the training period of the incunbent was for one year
and only after expiry of period of one year on 9.10.1989 his
services stood terninated autonmatically. Therefore, it is pointed
out that he cannot be treated asa worknman as his appoi nt ment

was for a period of one year as an apprentice.

However, Labour Court by its order dated 23.1.1995 found
that no docunent had been produced by the Managenent.
Al t hough the respondent has produced docunents/ certificates
Exts.W1 and W2 dated 6.11.1989 and 29.1.1990 issued by the
Managenent and the trade shown therein is that of the
Apprentice (Store Keeper) but no docunent of the registration
was produced. It was al so stated by the Managenent ‘that the
river side centre where respondent was working as a trai nee was
closed on 7.1.1991 and the respondent was recruited by the
pKanpur El ectricity Supply Adm nistration (KESA) but still the
Labour Court concluded that the renoval of worknman- Manoj
Kumar Shukla is not constitutional, legal and he is entitled to ful
wages. Then a review application was filed by the Managenent
and it was stated that the award was received inthe office from
there it appears that certificate Exts.W1 and W2 issued by the
Management it is clear that incumbent was appointed as a Store
Keeper in the Power House and not in the river side Power
House and he never worked there and the river side Power
House has been closed. It was all eged by the Management t hat
they did not get proper opportunity to |lead evidence to this effect.
The Labour Court observed that sufficient opportunity was given
to the Managenent but they failed to avail the sane.

However, it was admtted by the Presiding Oficer that
there is an error that Manoj Kumar Shukla was appointed in the
KESA and not in the river side Power House and this is the error
which crept in the award dated 23.1.1995 and therefore he
rectified this error and it is also observed that since both the
parties agree that the incunbent was appointed in the KESA at
Kanpur and not in the river side Power House, accordingly the
award was nodified to this extent. However, the award passed
by himon 23.1.1995 was uphel d. Aggrieved by this order, the
Managenment filed a wit petition before the All ahabad H gh Court
and the Hi gh Court affirmed the award. After going through the
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award as well as the order of the H gh Court it appears nore
than apparent that there might have been failure on the part of
the Management to | ead the evidence but the fact of the matter
is that it is the case of the applicant hinself that he was
appoi nted as apprentice Store Keeper as is apparent from
Exts.W1 and W2. Therefore, we cannot |oose sight of the fact
that he was appoi nted apprentice Store Keeper in the Power
House and after the expiry of the period of one year applicant
cannot claimto have been treated as workman. He was

appoi nted on 10.10.1988 to 9.10.1989 and he put up the case
bef ore the Labour Court that he was appointed as an apprentice
St ore Keeper under the Apprentices Act, 1961. Now, he cannot

be permitted to deny that he was not appoi nted under the
Apprentices Act and he was appoi nted as a worknman and

therefore he seeks the benefit of Section 6N of the U P
Industrial Disputes Act, 1947. He cannot be pernitted to

wi thdraw fromthis position. FromExts.W1 and W2, certificates
i ssued by the Managenent on 6.11.1989 and 29.1.1990, it is
apparent that he was shown as an apprentice Store Keeper. Just
because of the failure of the Managenent to defend the case
properly the benefit cannot be claimed by the workman.

Because of his own showing it is apparent that his appointnment
was Store Keeper for a period of one year, therefore the award
given by the Labour Court cannot be justified. Mire so the
term nation was in/'theyear 1989 and he raised the dispute in
1993. Therefore, taking in to consideration all these factors, we
are of the opinion that respondent cannot claimany benefit of
bei ng a workman. He was apprentice and after the conpl etion of
the period of apprenticeship as a Store Keeper he has no right to
continue and he cannot be treated to be a workman.

Accordingly, the award given by the Labour Court dated
23.1.1995 and nodified on 28.1.1997 are set aside, |ikew se the
order of the Hi gh Court affirm ng the award. Consequently, the
appeal is allowed.

Civil Appeal No.14/2004.

The case of the respondent- Subodh Kumar was that he
was appointed to the post of a Clerk in August, 1981 and as per
the letter of the Electricity Board he had participated in the sports
events in 1982-1983 and al so obtained three certificates. He
wor ked on the post of Clerk till 16.2.1984 and his services were
term nated on the nmorning of 16.2.1984. Therefore, he raised
i ndustrial dispute that since he has worked for nore than 240
days as such he is a workman and entitled to the protection of
Section 6N of the U P. Industrial Disputes Act, 1947. The
Labour Court found that there is non-conpliance of Section 6N
of the Act and set aside his termination/ retrenchment. The
Electricity Board contested the matter and submitted that the
recruitment to the Electricity Board is regulated by the Rules for
appoi ntnent/ transfer/ selection/ pronotion of enployees and it
is also contended that in fact the respondent was engaged as an
apprentice trainee in the appellants’ organizati on under the
Apprentices Act, 1961 for one year. He started his training on
17.2.1983 and on conpletion of the one year training, his
services automatically came to an end on 16.2.1984 and it was
contended that according to Section 18 of the Act a trai nee does
not fall under the definition of workman and accordi ngly | abour
| aws are not applicable to himand the Managenent is not
obliged to appoint himin the Departnent. The | earned Labour
Court after considering the evidence and relying on the sports
certificates inferred that the incunbent was appointed as a
wor kman and not apprentice trai nee. However, the Labour Court
di shbel i eved the evidence of Harish Chandra, WE-1 who deposed
that on the basis of Ext.E/ 1 the incunbent was sel ected
apprentice. Though, the incunbent has denied his own
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signature, Ext.E/1 is the application by the concerned workman
and Ext.E/2 is the list of the persons selected as the apprentice
trai nees and nanme of the incunbent appears at Sl.No.96. But
curiously enough | earned Labour Court has disbelieved them on
the ground that since respondent has denied his signature,
therefore, they should have produced the handwiting expert and
the list, Ext.E/ 2 in which nane of the respondent appears at

Sl . No. 96 was al so di shelieved. The | earned Judge says, " on

what basis it has been shown is not on record". He further goes
to say that if the workman has been engaged apprentice trainee
then an agreenent ought to have been executed but no such
agreement is available on record. He says that an agreenent
shoul d al so be brought on record and sane is to be proved and

in the absence of the same the story of the apprentice trainee
was subsequently devel oped and he held that respondent

cannot be deenmed to be an apprentice trai nee under the
Apprentices Act, 1961. This finding of the |earned Labour Court
appears to be perverse on the face of it. Just on the basis of the
two sports certificates he has rushed to conclude that the

i ncurbent' was appoi nted as a workman. The recruitnent in the

El ectricity Board is under service rules and when the evidence
has been produced, Ext.E/ 2, alist of the apprentices recorded in
pursuance of his application, Ext.E/ 1 and the name of the

i ncumbent appears at Sl.No.96, we fail to understand how such
primary evidence of the Managenment could be so lightly brushed
aside. The applicatioon by the respondent and that nane of the
respondent appears at Sl.No.96 of the list of the apprentices go
to show that he was apprentice and there was no necessity for
the Managenment to bring hand-witing expert to substantiate that
the application bears the signature of the respondent when
there is already corroborating evidence avail able on record that
the nanme of the respondent appears in Ext.E/ 2, list of the
apprentices and that has been proved by the Managenent, that

is sufficient to show that the incunmbent was recruited as a
trainee apprentice and after the tenure of the period of
apprenticeship, his services cane to an end. Just because his
agreenment was not set for registration that will not change the
character of the incunbent as apprentice trainee. ‘Apart from
this, the service was terminated on 16.2.1984 and the dispute
has been raised in 1997. Unfortunately, H gh Court has al so
affirmed the sane. The award as well as the order of the High
Court cannot be sustained on the basis of the fact that thereis
primary evidence whi ch goes to show that the i ncunbent was
recruited as apprentice trainee as a Cerk for a period of one
year and after the expiry of one year he has no right to continue
and he cannot be treated as workman. The vi ew taken by the
Labour Court in the award dated 2.1.1998 affirmed by the Hi gh
Court cannot be sustained. Consequently, we allow this appeal

set aside the award of the Labour Court dated 2.1.1998 and the
order of the H gh Court dated 15.7.2003 in Civil Msc. Wit
Petition No.41027/1998.

Civil Appeal No.8385/2003.

Respondent \026Shi v Kumar Bhatia was appoi nted by

M s. Kanpur Electricity Supply Adm nistration, Kanpur on
31.3.1986 on the post of Store Keeper. The case of the
respondent was that his services were wongly term nated by
order dated 31.3.1987 which was not |egal. Therefore, he raised
an industrial dispute and the nmatter was referred to the Labour
Court and Labour Court found that the Board has not produced
any evi dence except the application vide 13-B on behal f of the
Managenent wherein it is stated that the contract was entered in
to between one S. K Bhatia and the Managenent under the

provi sions of the Apprentices Act, 1961. Though opportunities
were given to the I.T.1. Kanpur for producing the contract but
they did not file the contract alleged to have been entered in to
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bet ween wor kman and the Managenent. It was all eged that the
application was neither registered nor any certificate issued to
himafter exanmi nation of the National Council and it was all eged
that the Managenent took the work fromthe respondent as a

per manent enpl oyee. But they illegally term nated the services
on 31.3.1987. Though the Labour Court has held that the
respondent renained an apprentice although he was a workman
under the U P. Industrial D sputes Act, 1947 which establishes a
relati onship of a nmaster and servant between them and that the
Managenent termninated his services without complying wth the
provi sions of Section 6N, therefore, it concluded that the order
of termination/ retrenchnent is bad. The Managenent’s stand

was that he was an apprentice trainee from31.3.1986 to

30. 3.1987 and he cannot be treated as a workman and they | ed

evi dence of Shri K. L.Mehrotra who subrmitted that the incunmbent
was an apprentice trainee which is apparent fromhis own
application and a contract was entered in to between concerned
wor kman and t he Managenent. Shri, Mehrotra stated that

contract was got signed for the work of apprentice but the sane
is not available in the official record. The | earned Labour Court
on these factsinferred that formalities required under the
Apprentices Act, 1961 were not conplied with and therefore, the
i ncumbent shall be treated as a workman and accordingly

granted relief. Once it is accepted by the Labour Court that the
i ncumbent was recruited under the Apprentices Act, 1961 though
the formalities mght not have been conpl eted/ produced but the
fact remains that it is the finding of the Labour Court that the
i ncumbent was appoi nted under the Apprentices Act, 1961

which is apparent fromthe period that is 31.3.1986 to 31.3.1987
( one year) which is a normal period for training for apprentice
Store Keeper and after the end of this period respondent was not
allowed to continue. It is apparent that he worked for a period of
one year and the Managenent has produced his application that

he was apprentice trai nee but just because they could not
produce the contract that wll not change the character of the
appoi nt nent of the incunbent. The Labour Court has observed,
"since the Managenment has not conplied with the formalities
requi red under the Apprentices Act, 1961 therefore, the
concerned workman i s not an apprentice". This pre-supposes

that the Labour Court accepted the incunbent as apprentice

under the Apprentices Act though the necessary formalities

m ght not have been conpl eted that woul d not change the
character of the incunbent fromthe apprentice to worknan. The
character of the incunbent as an apprentice trai nee cannot be
changed as he owes his existence under the Apprentices Act,

1961 and after the tenure of one year his services were bound to
cone to an end and he cannot convert this character of a trainee
to an enpl oyee of the Management. Apart fromthis, the services
were term nated way back March 1987 and the dispute was

raised in 1994. Therefore, the view taken by the Labour Court @ of
treating the respondent apprentice/ trainee to that of a workman
cannot be sustained, |ikew se the order of the H gh Court dated
15.7.2003 in Cvil Msc. Wit Petition No.19422/1999 whereby
this order of the Labour Court has been affirned by the High
Court. Accordingly, we allow this appeal, set aside the order of
the High Court dated 15.7.2003 as well as the award dated

13.5. 1998 nade by the Labour Court. No order as to costs.




