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ACT:

Exemption from tax Iliability-General ~Tax exenption-
Central Sales Tax 'Act (74 of 1956)-Section 8(2A) and
Expl anati on thereto-Meaning of "exenpt fromtax generally".
Punj ab Sal es Tax Act-Section 5(2)(a)(iv)-Nature of exenption
granted under the Section-Wether in specified circunstances
or under specified conditions.

HEADNOTE:

Under section 5(2)(a)(iv) of the Punjab Sales Tax Act
"taxabl e turnover" neant that part of a dealer’s /gross
turnover during any period which remains after deducting
therefrom his turnover during that period on sales to any
undertaking supplying electrical energy to the public under
a licence or sanction granted under the Indian Electricity
Act, 1910, of goods for use by it in the generation or
di stribution of such energy.

Under section 8 of the Central Sales Tax, every deal er
who in the course of inter state trade or conmerce sells to
the CGovernment any goods: or sells to a registered deal er
other than the Governnent goods of the description referred
toin sub section (3) shall be liable to pay tax under the
Act, which shall be three per cent of his turnover. Section
8(2A) reads as follows:-

"Not wi t hst andi ng anyt hi ng contai ned i n sub-section
(1A) of section 6 or sub section (1) or sub
section (2) of this section, the tax pay able
under this Act by a dealer on his turnover in so
far as the turn over or any part thereof relates
to the sale of any goods, the sale or, as the case
may be, the- purchase of which is, under the sales
tax law of the appropriate state, exenpt, fromtax
generally, or subject to tax generally at a rate
which is lower than three per cent. (whether
called a tax or fee or by any other nane), shal
be nil or, as the case may be shall be cal cul ated
at tho lower rate

Expl anation: For the purpose of this sub-section
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or sale or purchase of any goods shall not be
deened to be exenpt fromtax generally under the
sales tax law of the appropriate state, if under
the law the sale or purchase of such goods is
exenpt only in specified circunmstances or under
specified conditions or the tax is levied on the
sal e or purchase of such goods is exenpt only in
speci fied ci rcunst ances or under speci fied
conditions or the tax is levied on the sale or
purchase of such goods at specified stages or
otherwise than wth reference to the turnover of
the goods. "

The appellants were suppliers of poles and cables to
the Del hi Electric Supply Undertaking and the sales were in
the course of inter state trade or comerce and admittedly
exenpt under the state sales tax u/s 5(2) (a) (iv). The
state assessed tax u/s 8 of tho Central Sales Tax Act, 1956
on the ~ground that the exenption granted u/s 5(2)(a)(iv) of
the state ' Act fell  under Explanation to s. 8(2A) of the
Central Sales Tax Act. The High Court held that the sales by
the undertaking supplying electrical energy were not exenpt
fromtax generally within the meaning of section 8(1A) of
the Central Act read with Section 5(2)(a)(iv) of the State
Act .

Di sm ssing the appeal, by special |eave, the Court.

N

HELD: (I) GCeneral exenption means that goods shoul d be
totally exenpt fromtax before simlar exenption fromthe
levy of central sales tax can -beconme avail able. \Were the
exenption from taxation is conferred by conditions or in
certain circunstances there is no exenption from tax
generally. Section 6 of the State Act does not speak of
exenption but deals with tax free goods. Section 6 deals
with specified goods on which no tax is payable.

993

Section 5 of the State Act deals with what has to be
excluded from taxable turnover of the dealer. Both the
sections deal with goods which do not suffer from Sal es tax.
Section 8(2A) of the Central Act exenpts goods frominter
State Sales tax where a tax |aw of the state has exenpted
them from sal es tax. The explanation to section 8(2A) of the
Central Act takes away the exenption where it is not genera

and has been granted in specified circunstances or under
specified conditions. The provisions contained in section
5(2) (a) (iv) of the state Act exclude sales which are nmade
under specified circunmstances or specified conditions. The
specified circunmstances are that the sale nust be to an
undert aki ng engaged in supplying electrical energy to the
public under a licence or sanction granted under the Indian
Electricity Act 1910. The specified condition is that the
goods purchased by the undertaking nust be used.  for the
generation or distribution of electrical energy. |If the
circunmstances do not exist or if the conditions are not
performed then the sales of goods cannot be exenpted from
tax. The expression "generation or distribution of such
energy" specifies the condition wunder which exenption is
granted. [996H, O7A-D]

Conmi ssi oner of Sales Tax, MP. v. Kapoor Dari N war &
Co., Gnalior 22 STC p. 152; Hindustan Safety d ass Wrks (P)
Lrd. v. The State of U P. and Anr. 34 STC 209, discussed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 68 of
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1974 and 936 of 1975.

Appeal s by Special Leave fromthe Judgnment and order
dated 5-11-1973 of the Punjab & Haryana H gh Court in Sales
Tax Reference Nos. 12 and 11 of 1969.

R 5. Desai, (In CA No. 936/75), P. C. Bhartari, R
Narain, K J. John, O C WMathur for the Appellants.

B. Sen, (In CA No. 68/74), and R N. Sachthey for the
Respondent .

P. C Bhartari for Applicant/Interveners (In CA
No. 68/ 74) .

The Judgrment of the Court was delivered by

RAY, C. J. This appeal by special leave is on the
guestion whether the appellant is exenpt frominter-State
tax on the sales of poles and cables to the Delhi Electric
Supply Undertaking by reason of the provisions contained in
section S(2)(a)(iv) of the Punjab Sales Act hereinafter
referred to as the State Act.

Section 5(2) (a) (iv) of the State Act is as foll ows:

"5(2) In this Act the expression "t axabl e

turnover" nmeans that part of a dealer’s gross turnover

during any peri od ~which remains after deducting
therefrom

(a) his turnover during that period on-

(iv) sales to any undertaking supplying electrica
energy to the public under a |Ilicence or
sanction granted or deened to have been
granted under the Indian Electricity Act,
1910, \ of goods for use by it in the
generation or distribution of such energy."

Under section 8 of the Central Sal es Tax Act
hereinafter referred to as the Central Act, every dealer
who in the course of inter-State
994
trade or comerce sells to the Government any goods; or
sells to a registered deal er other than the CGovernnent goods
of the description referred to in- sub-section (3) shall be
liable to pay tax wunder this Act, which shall be three per
cent of his turnover.

The provisions in section 8(2A) of the Central Act are
as follows :-

"Not wi t hst andi ng anyt hi ng cont ai ned i n _sub-section

(1A) of section 6 or sub-section (1) or sub-section (2)

of this section, the tax payable under this Act by a

deal er on his turnover in so far as the turnover or -any

part thereof relates to the sale of any goods, the sale
or, as the case may be, the purchase of which is, under
the sales tax |l aw of the appropriate State, exenpt from
tax generally or subject to tax generally at a rate

which is lower than three per cent, (whether called a

tax of fee or by any other nane), shall be nil or, as

the case may be, shall be calculated at the |lower rate

EXPLANATI ON: For the purposes., of, this sub-

section a sale or purchase of any goods shall not be
deened to be exenpt fromtax generally under the sales
tax law of the ' appropriate State if under that |aw
the sale or purchase of such goods is exenpt only in
speci fied circunstances or under specified conditions
or the tax is levied on the sale or purchase of such
goods at specified stages or otherwise than wth
reference to the turnover of the goods."

The contention on behalf of the appellant is that by
reason of the Explanation to section 8(2A) of the Centra
Act read with section 5(2)(a)(iv) of the State Act the
appel lant is exenpt from paynent of inter-State sal es tax.
The words "goods for wuse by it in the gene ration or
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di stribution of such energy" occurring in section S (2) (a)
(iv) of the State Act are said by counsel for the appell ant

to be descriptive of the goods. 1In short, the appellant’s
contention is that goods for wuse by the undertaking
supplying electrical energy are generally exenmpt from

taxation, and, therefore, they should not be included in the
turn over.

The contention on behalf of the State is that the
exenption granted under section 5(2)(a)(iv) of the State Act
is exenption in specified circunstances and under specified
conditions. The specified circunstances are said to be sales
to an undertaking supplying electrical energy to the public
under the Indian Electricity Act, 1910. The specified
conditions are that the goods are for use by the undertaking
in the generation or distribution of such energy.

The answer to the question in this appeal is whether
the exenption nentionedin section 5(2) (a) (iv) of the
State Act is in specified cir circunmstance or under
specified conditions, as the Case may be, or it is a genera
exenption as the appellant contends in cases of sales of
goods to an Electric Supply Undertaking for use by it in the
generation or distribution of 'such energy.

995

The appellant referred to Schedul e read with section 6
of the State Act /'andin particular Itens 33 and 46 to
illustrate what woul d be exenption under speci fied
ci rcunst ances or specified conditions. I'n Schedule there are
two colums. The first colum describes the goods. The
second colum descri bes the conditions which make the goods
tax free. In ltem 33 in Schedule "Photographs including
Xrays phot ographs"” nmentionedin the first colum are tax
free "when sold by photographers and radi ol ogi sts preparing
them as mentioned in the second colum. In Item46 "hand
spun yarn" nentioned in the first® colum becones tax free
"when sold by one who deals in hand spun yarn excl usively"
as nmentioned in the second colum

Section 5(2) of the State  Act deals wth taxable
turnover. There is no dispute that electricity poles and
cabl es sold to the undertaki ng supplying electric energy are
exenpt under the State Act from being included within the
taxabl e turnover. The question is whether such sales nmade in
the course of inter-State trade are also exenpt fromthe
| evy of Central Sal es Tax.

The appell ant contends that the exenption in the State
Act is general because exenption applies in . respect of goods
wi t hout any enuneration or classification of goods. Further
it is said that exenption is general because the sales are
for use in generation and distribution of electrical energy.
According to the appellants sales of all goods to the
undert aki ng supplying electrical energy are exenpt/ from
being included in the taxable turnover as |ong as the goods
answer the description that they are for wuse in the
generation or distribution of electrical energy.

The appellant relied on the decision of the Madhya
Pradesh High Court in Conm ssioner of Sales Tax, Mdhya
Pradesh v. Kapoor Dori Niwar & Co., Gaalior(l) tn support of
the meaning of the expression "exenpt fromtax generally".
In the Madhya Pradesh case (supra) the State Governnent
issued a notification in the year 1959 exenpting fromthe
payment of sales tax for a period of one year sales of niwar
by a dealer registered under the 1958 relevant State Act.
The exenption was later on extended up to 31 March, 1963.
The assessee a registered dealer clained exenption on inter
State sales of niwar. The Madhya Pradesh Hi gh Court held
that during the period of the exenption, the sales of niwar
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by a registered deal er were exenpt fromtax generally within
the neaning of section 8(2A) of the Central Act, and,
therefore, the assessee’s inter-State sales of niwar were
exenpt from tax under the Central Act. The expression
"exenpt only in specified circunstances or under specified
conditions"™ occurring in the Explanation to section 8(2A) of
the Central Act was held to nmean such circunstances or
conditions the non-existence or non-performance of which
precludes the grant of exenption. In other words, if those
circunstances do not exist or those conditions are not
performed then the sales of goods cannot be exenpted from
tax even if they are effected by a class of dealers to whom
exenption is granted and during the period for which
exenption is granted.
996

In the Madhya Pradesh case (supra) there was no di spute
that the sales effected by the assessee fell under section
8(1) of the Central ~Act. The ' State Act granted exenption
fromsales tax on sales of niwar effected by a registered
deal er. The  exenption granted to 'sales by a registered
deal er under the notification was without any restriction or
l[limtation so far as sales by a registered dealer were
concerned. Though the period of exenption was fixed, it was
not regarded as a -condition inposed in_ relation to the
exenption. It was /also contended there that because the
exenption was granted to the registered dealers the
exenption was granted to a class of dealers, ‘and, therefore,
it should be construed to be an exenption in specified
circunmstances or under specified conditions.. The Court
repel l ed the contention by stating that the exenption was to
all registered deal ers wthout any restriction or condition

The other decision on which the appellant relied is of
the All ahabad Hi gh Court in H ndustan Safety dass Wrks
(P.) Ltd. v. The State of Uttar Pradesh & Anr.(1l) In the
Safety dass Wrks case (supra) the conpany manufactured
toughened glasses and mrrors. in its factories. Under a
notification issued by the State Governnent under the State
Act sales of mrrors and safety glasses were |liable to sales
tax either at the point of sale by the inmporter of such
goods or at the point of sale by the manufacturer thereof.
Subsequently, a notification was issued by the State
CGover nient exenpti ng t oughened gl asses and mrrors
manuf actured by the conpany at Allahabad from paynent of
sales tax for a period of three years. The conpany cl ained
that the turnover of sales of toughened glasses and mirrors
manuf actured by it, being generally exenpt —fromtax under
the State Act, was also not liable to Central Sales Tax
because of the provisions contained in section 8(2A) of the
Central’Act. It was held that for purposes of section 8(2A)
of the Central Act, sale of mrrors and toughened gl asses
manuf actured by the conpany was under no condition-and in no
circunstance liable to be taxed in the hands of the conpany.
The reasons given were that normally it will be taken that
the sale of mrrors and toughened gl asses by the company was
exenpt from to the generally unless it could be shown that
such goods bel onged to the class specified in the
Expl anation to section 8(2A) of the Central Act. As the
toughening gl asses and mirrors nanufactured by the conpany
did not fall in such a category the turnover of the sales of
those goods in the hands of the conpany was not liable to
tax under the Central Act.

The stipulation in the notification in the Safety d ass
Wirk case (supra) that the turnover of such sales would for
a period of three years be exenpt from paynent of sales tax
did not ampunt to exenpting the turnover of such goods from
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tax under specified circunstances or specified conditions.

Section 6 of the State Act does not speak of exenption,
but deals with tax free goods. 1In other words, section 6
deals with specified goods on which no tax is payable.
Section S of the State Act deals with what has to be
excluded fromthe taxable turnover of the deal er
997
Both the sections deal wth goods which do not suffer from
sales tax. A Section 8(2A) of the Central Act exenpts goods
frominter State sales tax where a tax |aw of the State has
exenpted them fromsales tax. The Explanation to section
8(2A) of the Central Act takes away the exenption where it
is not general and has been granted in speci fied
ci rcunst ances or under specified conditions. The provisions
contained in section 5 (2) (a) (iv) of the State Act exclude
sales which are nade under. specified circunstances or
specified conditions. The specified circunstances are that
the sale must be to-an undertaking engaged in supplying
el ectrical energy to the public under a lIicence or sanction
grant ed. ‘under the Indian El ectricity Act, 1910. The
specified condition is that the goods purchased by the
undert aki ng must be used for the generation or distribution
of electrical energy. If the circunstances do not exist or
if the conditions are not performed then the sales of goods
cannot be exenpted fromtax. General exenption nmeans that r
the goods should be totally exenpt fromtax before simlar
exenption from the levy of Central -sales tax can becone
avai | abl e. Where the exenption fromtaxation i's conferred by
conditions or in certain circunstances there i s no exenption
fromtax generally.

The contention of the appellant that the words "in the
generation or distribution of such -energy" in  section
5(2)(a)(iv) of the State Act are descriptive of 'goods is
unaccept abl e. The expression "generation or distribution of
such energy" specifies the condition under which exenption
is granted.

For these reasons we are of opinion that the H'gh Court
was correct in holding that the sales by the undertaking
supplying electrical energy were. not exenpt from tax
generally within the meaning of section 8(2A) of the Centra
Act read with section 5(2)(a)(iv) of the State Act. The
appeal is dismssed. In view of the fact that the H gh Court
directed the parties to pay and bear their own -costs,
simlar order is nade here.

S R Appeal disnissed
998




