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The above Civil Appeals arise out of an Order passed in
Msc. Case No. 426/93 in T.S.152/93 on the file of Gvil
Judge, Bhubaneswar dated 16.4.94 which was |ater upheld by
the Orissa High Court by Oder dated 12.5.95.  Against a
single Order of the learned Cvil Judge, Bhubaneswar in M C.
No. 426/93, the State of Oissa filed one. M scell aneous
Appeal No.553/94 and Civil Revision Petition @No. 262/94
before the Oissa Hgh Court on the plea that there was a
doubt whether an appeal or revision petition would lie
agai nst the O der of the Gvil Judge in “the said
M scel | aneous Case. The High Court rendered its decision in
Cvil Revision Petition No. 262/94. However. while noving
this Court, the State of Oissa not only filed two Speci al
Leave Petitions against the commpon Order of the Orissa High
Court in Civil Revision and Cvil Mscellaneous Appeal but
al so preferred independent Special Leave Petition against
the Order of Cvil Judge, Bhubaneswar in M scell aneous Case
No. 426/ 93. Li kewi se, the Oissa Mning Cor por ati on
(appellant in C. A Nos.7574-16/95 and third respondent
before the Hi gh Court), has also filed three Special Leave
Petitions against the comobn order of the High Court and of
Cvil Judge. After leave was granted, all these Special
Leave Petitions were nunbered as Civil Appeals as nentioned
above.
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Brief facts, shorn of details, necessary for the
di sposal of these Appeals are as under :-

The first respondent herein, nanely, Kl ockner & Conpany
entered Conpany, entered into an agreement on 20.4.82
descri bed as "Marketing Agreenent” wth Oissa Mning
Corporation (hereinafter referred to as "OMC." for short),
a Governnent of Orissa Undertaking. W are not giving al
the clauses in the agreenent under consideration. The said
agreenment inter alia stipulated that OMC. wll establish a
plant at Bammipal in the district of Keonjhar, Oissa, for
producti on of "charge chrome" (hereinafter called as the
"product”). It (OMC) agreed to market the said product
exclusively through Kl ockner and Co. upon the terns and
conditions contained in the said agreenent to which Kl ockner
& Co. gave acceptance. The agreenent stipulated that during
the currency of the agreenent, O MC. shall not be entitled
to market its product by direct contracts with purchasers
nor shall it be entitled to market its product through any
agent or /distributor other than the Kl ockner and Co. That
during the ~currency of the agreenent, the Kl ockner and Co.
shall not- _be entitled to purchase ‘the product from any
source in India other than OMC  One inportant clause in
the agreement is that the delivery of the product shal
commence by April 1985 -and shall continue over a period of
five years but it/ will not cone to an end until a tota
guant um of 250,000 MF' of the product was delivered. There is
also a clause in the agreenent enabling the parties to
extend the period by nutual consent. According to another
clause in the agreenment, if the agreenent is terminated by
mut ual consent or cancelled, then notwthstanding the
term nation/cancel |l ati on of the agreenent, the parties shal
remain responsible for the fulfillnent of _any obligations

whi ch are out st andi ng at t he tinme of
term nation/cancellation of the agreement. It was agreed
that OMC will pay to Kl ockner & Co. a conmm ssion on the sale

of the product effected in the territory in consideration of
the services rendered by it in (terns of the agreenent and
the commission shall be 4%of ‘the final FOB value of the
product sold. The said conmssion shall be -payable to
Kl ockner & Co. by way of reduction  from -each .invoice.
Anot her inmportant clause for the purpose of disposal of
these Appeals is clause 15 in the agreenent which relates to
arbitration. It reads as foll ows:

"15.1. In the renote and unlikely

event of there being any dispute

or difference whatsoever arising

bet ween the parties out of / or

rel ating to the construction

nmeani ng and operation or effect of

this contract or the breach thereof

shall be settled in the first place

by ami cable agreenent, failing an

agreement all di sput es ari sing

bet ween OMC and Kl ockner within the

framework of this contract are to

be referred to the Internationa

Chanber of Commerce. The place of

arbitration shall be London or such

other place as is nutually agreed

upon. The |aw applicable shall be

substantial Swiss Law or any other

| aw rmutual | y agreed upon.."

Subsequent to the original agreenent as nentioned
above, another agreenent was entered into on 16.2.87 between
OMC and Orissa Mning Corporation (Aloys) Ltd. which is a
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whol | y-owned subsidiary conpany of OMC to inplenment and
establish 100% export oriented unit at Bamipal for
manufacturing inter alia charge chrome in which it was
stipulated that OMC has already entered into a narketing
arrangenent with Kl ockner & Co. of the Federal Republic of
Germany under which OMC is to market the products of Alloys
exclusively through Kl ockner & Co. and that All oys products
woul d be handled through the agency and instrunmentality of
the OMC on the basis of OMC s agreenment with Kl ockner & Co.
and the terns and conditions of the marketing agreenent
between OMC and Kl ockner & Co. dated 20th April, 1982 wll
be treated as if OMC (Alloys) replaced OMC. It is not in
di spute that the agreenent was acted upon by the parties and
pursuant to that 108,429 MI of charge chrome were delivered
| eavi ng a bal ance of 141,571 Mr of Charge Chrone undelivered
as per the agreenent.

In the neanwhile the Departnent of Conpany Affairs of
the Govt. of ~India ordered nerger of Oissa Mning
Corporation (Alloys) wth the Oissa Mning Corporation on
30. 8. 91.

Shortly —after the merger  as~  nentioned above, the
Government of Oissa (Law Departnent) promul gated O di nance
8 of 1991 dated 24.8.91 and the Charge Chrone Division was
taken over under the said Odinance. The rel evant clauses in
the Ordinance wll be referred to at the relevant place
hereinafter. After the taking over as nentioned above, the
Charge Chronme Division was transferred by way of sale to
Tata Iron & Steel Conpany.

At this stage, the first respondent (Klockner & Co.)
after wunsuccessful attenpts to negotiate with OMC for
fulfillment of the terms of the agreenent, took steps to
refer the dispute for arbitration to the International
Chanber of Commerce, invoking clause 15 in-the Agreenment.

The appellant, State of Orissa, received notice of the
arbitration proceedings on 3.5.93. Thereafter the appellant
filed T.S. No. 152/93 on the file of CGvil Judge,
Bhubaneswar, seeking the following reliefs :

"(a) Declaration declaring that the

plaintiff is not the successor of

Def endant No. 3 and nore

particularly is not the successor

of Defendant No. 3 in the context

of the claim of Defendant No.1

agai nst  Def endant No. 3 before

Def endant no. 2 and;

(b) Declaration decl ari ng t hat

plaintiff is not liable to pay-

jointly with Defendant No. 3 or

otherwise to Defendant No. 1 U S. $

2.949.938. 42 with ten per cent

interest or any part there of as

claimed by Defendant No. 1 inits

request dat ed 21.4.93 f or

arbitration to Defendant No.2 and

inits statenent of claimappended

thereto whi ch Request tor

arbitration and cl ai m Def endant

No.1 has got served on the

plaintiff through Defendant No. 2.

(c) Declaration decl ari ng t hat

plaintiff has got no obligation

what soever under document dated

20. 4. 1982. nomencl at ur ed as

Mar ket i ng Agr eenent and no

obl i gati on what soever t owar ds
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Def endant No. 1 under the sai d
docunent .

(d) Declaration declaring that the
Af orenenti oned claim of Defendant
no. 1. against the plaintiff and
Def endant No. 3 jointly is not a
matter agr eed ei t her bet ween
Def endant No. 1 and Defendant No. 3
or between t he plaintiff and
Def endant No. 1 or anmongst
plaintiff, Defendant No.. 1 and
Def endant No.3 to be referred to

arbitration under t he sai d
docunent dat ed 20. 4. 1982
nomencl at ur ed as mar ket i ng

Agreenent or otherw se.

(e) Permanent injunction injunction

Def endant No. 1 from prosecuting

the arbitration proceedi ng (bearing

reference No. 7878/ HV of Defendant

No.2) initiated before Defendant

No. 2 by Defendant™ No.1. in its

said request fol arbitration dated

21.4.93 and sai d- st at enent of

claim dated 21.4.93 appended

t her et o.

(f) Such other relief/reliefs —as

this Hon' ble court may deemfit and

pr oper in the facts and

ci rcunst ances of the case:™

The respondent herein on comng to  knowof « the suit
filed by the appellant noved the M scellaneous Case No.
426/ 93 invoking Section 3 of Foreign Awards (Recognition &
Enforcenment) Act. 1961 for stay of the suit.

The appell ant stoutly resisted the application for stay
of the suit. However, the |earned Cvil Judge on the basis
of the materials placed before himand also on the basis of
the argunents advanced cane to the conclusion that the suit
shoul d be stayed under Section 3 of the Foreign Awards Act.

Aggrieved by the order of the learned Cvil Judge, the
appel l ant, State of Oissa preferred Mscell aneous Appeal as
wel |l as Revision Preferred before the Oissa H gh Court. The
| earned Single judge for the reason stated in the Oder
under Appeal observed as follows :

"9, Testing the case at hand on the

touch stone of the principles

enunciated in the decided cases

di scussed above. the position is

mani fest that the parties to the

arbitration agreenent have deci ded

that the place of arbitration shal

be London and the | aw applicable

shal |l be substantive Sw ss Law. My

attention has not been drawn to any

stipulation in the agreenent nor

any other material which directly

or impliedly shows that the

intention of the parties was that

Indian Law wll be applicable to

the Arbitration Agreenent. As noted

earlier, Klockner & Co. is a

conpany registered in the Federa

Republic of Ger many and the

agreement of 20.4.1982 was entered

in Germany. It is not the case of
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the petitioner that the award

whi ch may be passed in this case is

not a foreign award as defined in

Section 2 of the Foreign Awards Act

but it is a domestic award. In that

view of the matter there is little

scope for doubt that the provisions

of t he For ei gn Awar ds Act ,

particularly Section 3 are

applicable to the case. As held by

the Apex Court in the case of

Renusagar Power Co. (supra) stay of

the suit is mandatory if the

conditions specified in Section 3

are fulfilled. The avernents in the

pl ai nt and the objections filed

to section 3-do not make out the

case that the agreenment is null and

voi d, inoperative or incapable of

being performed or that there is

not in fact any di spute between the

parties with regard to the matter

agreed to be referred. The tria

court has specifically held that

the ci rcunst ances to prove

exception under / the statutory pro-

vi sion have not been established.

At the <cost of  repetition. |- may

state that it is «clear from the

materials on record t hat the

agreenment was acted upon by the

parties, in pur suance of it

contracts were entered between OMC

Ltd and ovc Alloys Ltd wth

forei gn buyers and Kl ockner & Co.

was paid its dues relating to the

transactions. In the circunstances,

the learned Trial Judge was right

in holding that a case for stay of

the suit u/s. 3 of the Foreign

Awards Act has been made out by

the opposite party- No. I -

defendant. The order is therefore

unassail abl e. Thus the cases being

devoid of nerit are dismssed.”

Still aggrieved, the appellant, State of Oissa as well
the Oissa M ning Corporation preferred these Appeals
chal l enging the Order of stay of suit under Section 3 of the
foreign Awards Act.

M. B.M Patnaik, Senior counsel appearing both for the
State of Orissa as well as for Orissa Mning Corporation
though the contentions of both parties are not identical and
to a certain extent conflicting, strenuously contended that
the Orders of the trial court and of the H gh Court,
granting stay of the suit cannot be sustained in as much as
the State which has filed the suit was neither a party to
the agreement in question nor, he State clained the right
t hr ough or under the Oissa Mning Corporation Ltd
Further, the State being not a party to the agreenent is
not bound by the terns and, therefore, the suit cannot be
stayed. He also put forward argunents relating to the nerits
of the claimput forward by the first respondent Kl ockner &
Co. in the arbitration proceedings. In support of his
argunent, | earned senior counsel placed reliance on two
decisions of this Court reported in Renusagr Power Co Ltd
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vs. general Electric Conpany & Another. (1984) 4 SCC 679 )
and Svenska Handel sbanken & O's. vs. MS. Indian Charge
Chrone Ltd & Os. ( (1994) 2 SCC 155 ).

M. C S. Vaidyanathan | earned senior counsel appearing
for the first respondent. Kl ockner & Co. answering the
contentions of the |earned senior counsel for the appell ant
submtted that it is untenable to contend that the State of
Oissa has nothing to do with the agreenent in question
having regard to the clauses in the O dinance under which
the Government took over Charge Chrone Division fromOissa
M ni ng Corporation and also having regard to the terns
under which the charge chrome Division was handed over to
Tata Iron & Steel Company. He placed reliance in particular
on clauses 4,5,7 and 12 in the take over Ordinance. He al so
pl aced reliance on clause 9 of the agreement between State
of Orissa and Tata 1ron & Steel Conpany to support his
contention that State of Oissa for the purposes stepped
into the shoes of Oissa Mning Corporation and, therefore,
the appel 'ant -cannot contend that it is not claimng through
or under - Orissa Mning Corporation any rights regarding
Charge Chrone Division. The |earned senior counsel also
pl aced reliance on the follow ng judgnments of this Court to
sustain the Order of ~ stay granted by the Givil Judge and
confirmed by the H gh Court.

Anakapal | a Co-operative Agricultural & Industrial Society
Limted vs. Wrknmen ( (1963) (Supl) 1 SCR 730 Nationa
Thermal Power Corporation vs. Singer Conpany & O's. ((1992)

(3) SCC 551 ).
We have considered the rival™ subm ssions. From the
above narration, it is  obvious-that the main thrust of M.

B.M Patnaik, Sr. counsel for the appellant is ‘that the
State of Orissa is not a successor in interest of  OMC, in
particular, the Charge Chrone Division of OMC, taken over by
the Govt. To appreciate this argunment ~on behalf | of the
appel I ant and the counter-argunment advanced on behal f of the
first respondent, it 1is necessary to set out certain
rel evant cl auses in the take  over Odinance, nanely,
Ordinance 8 of 1991 dated 24.9.91. Causes 4(5), 5, 6 and 7
read as follows :-

4(5). If, on the appointed day, any

suit, appeal or other proceedi ng of

what ever nature in relation to any

property: which has vested in the

St ate Government under section 3 or

instituted or preferred by or

agai nst the Charge Chrone Division

is pending, the sane shall not

abate, be discontinued or be, in

any way prejudicially affected by

reason of the vesting and transfer

of the Charge Chronme Division of

the Conpany but the suit appeal or

ot her proceeding may be continued

or enforced by or against the State

Government or, where the Charge

Chrone Division of the Conpany

vested under section 6 in any other

conpany, by or against the other

conpany.

5. Every liability of the Charge

Chrone Division of the Conpany

i ncluding dues to foreign and

I ndi an Banks shall be the liability

of the State CGovernment on which

the properties of the Charge Chrome
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Di vision has vested and shall be
enf orceabl e agai nst t he State
Covernment or, where the Charge
Chrome Division of the Conpany is
directed to vest in any other
conpany, against the other conpany.
6(1) The State Governnent nay, it
is satisfied that any other conpany
is willing to comply wth such
terms and condi tions as t he

CGovernment may think fit to inpose,

direct by notification that the

Charge Chrone Di vi.sion of the

Conpany and the right, title and

i nterest of the Charge Chr one

Di vi sion of the Company whi ch have

vested with the State Governnent

under, section 3 -shall, instead of
continuing to “vest in the State

Governnment, ~from the dat e of

publication of the notification of

such vesting, vest  in _-the other
conpany.

6(2). Where the right, title and

i nterest of the Charge Chrone

Division of the Conmpany is vested

under sub-section (1) in any other

conpany the other company shall, on
and from the date of such vesting,
be deemed to have becone the owner
inrelation to the Charge Chrone

Di vi si on and al | rights and

liabilities of the State CGovernnent

inrelation to such Division shall
on and from the date of such
vesting, be deened to have becone
the rights and liabilities (of the
ot her conpany.

7. The State Government hereby

takes over all the assets of  the

Charge Chrone Di vision at the

depreciated witten down value or

book val ue as the case may be as on
the date of transfer. The State

CGovernment al so hereby takes over

the liabilities of the Char ge

Chrone Division including | oans of

foreign and Indian Banks on the

said date of transfer. The net

di f ference between the value of the

assets and the liabilities referred

to above shall be settled by actua
payment . "

In this context, Cause 9 of the agreenent between the
State Governnent and Tata Iron & Steel Conpany, w th whom
the Charge Chrone Division of OMC, taken over by the
Covernment subsequently, cane to be vested is al so rel evant
to be noted and that reads as follows :

"9, It is specifically, agreed

between the parties that Tata Stee

shall not be bound or governed by
any agreenent whatsoever entered
into or executed by OMC Alloys

Ltd., OMC Ltd. or CGover nrrent ,

including marketing agreement in
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respect of the sold plant which is

not agreed to be ratified by Tata

Steel. Any claim action, liability

in respect of such agreement shal

be di scharged by Governnment and it

shall keep Tata Steel indemified

at all time against such clainms,

actions, loss and liability."

A conjoint reading of the Causes extracted fromthe
take over ordinance and the agreement between the State of
Oissa and Tata Iron & Steel Co. will clearly show that the
State of Oissais the successor in interest of OMC Charge
Chrone Division taken over by the Governnment under Ordinance
of 1991. In view of this clear position, it is not possible
to accept the contention of the |earned senior counsel for
the appellant that the State of Oissa has nothing to do
with the contract entered into between the Kl ockner & Co.
and OMC in respect of which the former has initiated
arbitration proceedings invoking Section 3 of Foreign Awards
Act .

The other aspect to  be considered is whether the
requirenents of Section 3 of the Foreign Anards Act are
satisfied to justify the invocation of that provision on the
facts of this case.

In this case, the existence of agreenent dated 20.4.82
cannot be disputed by OMC or by the -appellant. The first
respondent (Klockner & Co.) one of  the parties to the
agreenment has comenced arbitrati on proceedi ngs agai nst the
other party 1is also an undisputed fact. In the light of the
wi de scope of Cause 15 of theagreement between the first
respondent and OMC dat ed 20.4.82 (already extracted)
relating to arbitration and in view of our finding that the
State of Oissais the successor to OMC, it is not open to
the appellant to contend that™ the legal proceedings
initiated was not in respect of any matter agreed to be
referred to arbitration in the agreenent. Except filing an
application under Oder 7 Rule 11 CPC for rejection of the
plaint in the suit filed by OMC, the first respondent has
not taken any step in the |l|egal proceedings and that
application for rejection of the plaint cannot he construed
as any step in the legal proceedings to bar the-invocation
of Section 3 of the Foreign Awards Act by the first
respondent vide General Electric Conmpany vs. Renusagar Power
Conpany ( (1987) 4 SCC 137 ).

In the absence of any serious challenge to the
conmercial contract or to the arbitration agreenent, it has
to be found that the agreenent was valid, operative and can
be of being performed and that there are di sputes between
the parties with regard to the matters agreed to be referred
to.

In General Electric Conpany’s case (supra) this Court
had occasion to consider the scope of Section 3 'of the
Foreign Awards Act and it observed as follows :

"It may be straightaway noticed

that while Section 34 of the Indian

Arbitration Act vests in the court

the discretion to stay or not to

stay the proceedings, Section 3 of

the Foreign Awards (Recognition and

Enf orcenent) Act vests no such

discretion in the court. Under the

Foreign Awards (Recognition and

Enforcement) Act it is mandatory

that the proceedi ngs should be

stayed if the conditions prescribed
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are fulfilled. But the application
of the defendant to the court, be
it under Section 34 of the Indian
Arbitration Act or Section 3 of the
Foreign Awards (Recognition and
Enf orcenment) Act, may be filed
before filing a witten statenent
or taking any other step in the
proceedings. It is conpetent then
only and not thereafter."”

In Renusagar Power Co. Ltd vs. Cenera

((1984) 4 sSCC 679 ) the court held as follows :

"On a plain reading of the section
as it now stands two things becone
very clear. In the first place the
section opens wth a non obstante
cl ause giving overriding effect to
the provision contained therein and
making it~ prevail over anything to
the " _contrary contained in t he
Arbitration Act, 1940 or the Code
of Civil Procedure, 1908. Secondly,
unl i ke Secti on 34 of t he
Arbitration Act which confers a
di scretion wupon - the court; the
section uses t he nmandat or y
expression "shall" and nmmkes it
obligatory upon' the court to pass
t he or der st ayi ng t he I'ega
proceedi ngs commenced by a party to
the agreenment if the —conditions
specified therein are fulfilled.
The conditions required to be
fulfilled for invoking Section 3

are :
(i) there nmust be an agreenent to
which Article |l of the Convention

set forth in the Schedul e applies.
(It is not disputed that this.is so
in the instant case);

(ii) a party to that agreement nust
commence | egal proceedi ngs agai nst
another party thereto. (It is again
not disputed that Renusagar and
GEC are the tw parties to the
arbitration agreenent and t hat
Renusagar has conmenced | ega
proceedi ngs against GE.C by filing
Suit 832 of 1982);

(iii) the legal proceedings nust be
in respect of any matter agreed to
be referred to arbitration" in
such agr eement . (The guestion
whet her this condition is fulfilled
here needs to be decided);

(iv) the application for stay nust
be made before filing the witten
statement or taking any other step

in t he | egal pr oceedi ngs.
(Admttedly this condi tion is
fulfilled);

(v) the Court has to be satisfied
that the agr eenent is valid,

operative and capabl e of being
performed; this relates to the

El ectric

Co.
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satisfaction about the "existence

and validity" of the arbitration

agreenment. (In the instant case

these questions do not arise);

(vi) the Court has to be satisfied

that there are disputes between the

parties with regard to the matters

agreed to be referred; this relates

to ef f ect (scope) of t he

arbitration agreenent touching the

i ssue of arbitrability of t he

cl ai ns.

We have already found that on a conjoint reading of
rel evant clauses in the takeover Ordinance, the agreenent
between the State of Oissa and Tata Iron & Steel Conpany
and the marketing agreenment dated 20.4.82, the requirements
of Section 3 of Foreign Awards Act have been satisfied. W,
therefore, find that the test laid down by this Court in
Renusagar’s case (Supra) for _invoking Section 3 of the
Foreign Awards Act is satisfied and the High Court was,
therefore, justified in confirmng ‘the stay granted by the
trial court.

As observed earlier, the min thrust of the |[|earned
counsel for the appellant was to challenge the finding of
the High Court that State of Olissa was the successor in
interest to OMC Charge Chrone Division.. The connected
argunents relate to disputes or differences that would arise
between the parties in the arbitration proceedi ngs
concerning the construction, neaning etc. of the contract.
These connected argunments need not be gone into in these
proceedi ngs and those argunents are to be addressed before
the appropriate forum Once it is found that the first
respondent has established a case for invoking Section 3 of
Foreign Awards Act, all other disputes wll has to be
addressed and settled in appropriate forum The linmted
i ssue before us is wth reference to the legality and
validity of invoking Section 3 of the Foreign Awards Act
whi ch we have found in favour of the first respondent.

Now coming to Special Leave Petition (C No. 19846/ 95,
this petition is filed against the judgnent and order of the
Hi gh Court of Orissa at Cuttack in First Appeal No. 14/95
dated 12.5.95. By the Order under appeal, the H gh Court has
reversed the Order of the |learned Subordinate Judge,
Bhubaneswar dated 26.3.94, by which the | earned Subordi nate
Judge accepting an application filed under Order 7 Rule 11
CP.C, rejected the plaint in title suit No. 231/92 filed
by the first respondent in Special Leave Petition. The
| earned Single Judge of the High Court while reversing the
Order of the | earned Subordi nate Judge observed as follows: -

“"In the present case on a fair

reading of the petition filed by

def endant No. 1 under Order 7, Rule

11 of C.P.Cit 1is clear that the

case of the applicant is that the

plaintiff has no cause of action to

file the suit. It is not

specifically pl eaded by t he

applicant that the plaint does not

di scl ose any cause of action. The

| earned trial Judge has also not

recorded any specific finding to

this effect. Fromthe discussions

inthe order it appears that the

| ear ned trial Judge has not

mai nt ai ned the distinction between
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the plea that there was no cause of
action to the suit and the plea
that the plaint does not disclose a
cause of action. No specific reason
or ground is stated in the order in
support of the finding that the
plaint is to be rejected under
O der 7, Rule 11(a). From the
averments in the plaint, it is
clear that t he plaintiff has
pl eaded a cause of action for
filing the suit seeking the reliefs
stated in it. That is not to say
that the plaintiff has cause of
action to file the suit for the
reliefs sought that question is to
be determ ned on  the basis of
materials (other ~than the plaint)
which my be produced by the
parties at appropriate stage in the
suit. For~ the limted purpose  of
deternmining the question whether
the suit is to be wiped out under
Order 7, Rule  11(1) or not the
avernents in the plaint are only to
be | ooked into. The position noted
above is also clear from the
petition filed 'by defendant No. 1
under Order 7, Rule 11 in which the
thrust of the case pleaded-is that
on the sti pul ations in the
agreenment of 20.4.82 the plaintiff
is not entitled to file a suit
seeking any of the reliefs stated
in the plaint.

10. Coming to the question whether
the plaint is to be rejected under
clause (d) of rule 11 of order 7,
the Supreme Court in the case of
Orient Transport Co. (supra)  has
clearly laid down that there is a
di stinction between a case in which
the validity, effect and existence
of the arbitration agreement is
chal l enged and suit in which the
validity of the contract which
contains an arbitration clause is
chal | enged. The bar to suit under
section 32 of the Arbitration Act
extends to a case wher e t he
exi stence, effect or validity of an
arbitration agreenent is chall enged
and not to the latter type of the
suit. On this question too the
learned trial Judge has failed to
maintain the distinction between
the two types of cases. He has
failed to notice that the case
pl eaded by the plaintiff is that
the entire agreement including the
arbitration clause is null and void
and unenforceable and not that the
arbitration agreenent is null and
voi d.

11. From the |lower court record in
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the case and also the records in a
simlar suit filed by the State of
Oissa, Title Suit No. 152 of 1993
in which OMC Ltd. is a defendant,
it appears that in both the cases
the defendant No. 1 - Klockner &
Co. filed applications under
section 3 of the Foreign Awards
(Recognition and Enforcenent) At,
1961. Such application presupposes
that the applicant accepts the
position that the said Act applies
to the case and the Arbitration
Act, 1940 has no application to the
case. Under the Foreign Awards Act,
there is no specific provision for
bar of suit. Further, from the
averments in the application filed
under Order 7, Rule 11 of C P.C.,
it.is clear that the main case
pl eaded by the applicant was that
the parties had agreed  that the

Swiss Law wi |l be applicable to the
contract as t he arbitration
agr eenment and the venue of
arbitration will’ be at London and,
therefore, the I ndi an Law in

general and the arbitration Act-in
particul ar, have  no application to
the case. Al ternatively the
applicant has pleaded that even
assumng that the Indian Law of
Arbitration applies to the case
then the suit is barred -under
section 32 of the Act. The | earned
trial Judge does not appear to- have
consi dered the nmain case pleaded by
the applicant but disposed of the
petition on consideration of the
alternative case pleaded by it.
Therefore this finding against bar
of the suit under Oder 7, Rule
11(d) is also vitiated.

12. On the analysis and di scussions
in the foregoing paragraphs, it is
nmy considered viewthat the order
passed by the learned trial Judge
rejecting the plaint under Order 7,
Rule 11(a) and (d) of CP.C is
unsustai nable and has to be set

aside. Accordingly the appeal is
al | owed and the or der dat ed
26.3.1994 of t he G vil Judge

(Senior Division) Bhubaneswar in

Msc. Case No. 75 of 1993 is set

aside. There wll be no order for

costs of this Court."

After hearing the learned counsel on both sides and
after carefully perusing the relevant pleadings, we do not
think that the Hgh Court has conmtted any error in
rejecting the application of the appellant under Oder 7
Rule 11. W accept the view taken by the H gh Court and
consequently find no case for interference.

In the result all the Cvil Appeals are dismissed with
costs and Special Leave petition is dismssed without costs.
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