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ARI JI T PASAYAT, J.

The | ndi an Overseas Bank (hereinafter referred to as the
"Bank’) calls in question legality of view expressed in a

j udgrment rendered by the Industrial Tribunal, Tam | Nadu
Chennai (hereinafter referred to as the Tribunal’) which was
affirmed by | earned Single Judge of the Madras H gh Court.
The judgment of the Division Bench is the subject-matter of
chal l enge in this appeal.

The core question which falls for adjudication in this

appeal is whether "jewel appraisers for |oans" are to be treated
as workers and are to be absorbed as part tine clerical staff of
the Bank. Stand of the appellant is that jewel appraisers are
not enpl oyees of the bank and do not do any substantia

wor k.

Background facts in a nutshell are as foll ows:

The bank on the basis of contracts had enpl oyed about

767 jewel appraisers mainly in the rural branches in the
States of Tam | Nadu, Pondicherry, Andhra Pradesh,

Kar nat aka, Kerala and few branches in Bi har and Orissa.

Bank advances agricultural loans to its constituents and al so
nmenbers of the staff. The Al India |Indian Overseas Bank
Enpl oyees Union (in short the "Union’) raised a dispute taking
the stand that the jewel appraisers engaged by the bank are
part tinme workers of the bank. On the basis of the demand
rai sed reference was nmade by the Central Governnent and on
19.2.1990 following dispute was referred to the Tribunal for
adj udi cati on:

"Whet her the demand of All India Overseas
Bank Enpl oyees Union to treat the jewel
apprai sers engaged by the Bank as part tine
wor kmen of the Bank is justified? |If so, to
what relief, if any, are they entitled?"

In support of the demand the stand taken was that the
j ewel appraisers enployed for particul ar branches of the bank
are also utilized for certain clerical jobs Iike entering
applications for jewel |oans. They are also to go other branches
as to the appraisers of the jewel. These jewel appraisers are
required to be present in the respective branches between 10
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a.m to 2.00 p.m as a request for jewel loan is considered and
granted only during that period. They are paid a conm ssion

of Rs.3/- for every one thousand rupees sanctioned by way of

| oan. Reference was made to another dispute i.e. ID 25 of 1997
rai sed by jewel appraisers nunbering about 353 in Indian

Bank where a reference had been made to the Tribunal. The
reference reads as follows: -

"Whet her the action of the Managenent of the

I ndi an Bank, Madras in denying to appraisers
wages and ot her conditions of service

applicable to rural clerical "Award Staff" of the
Bank is justified? |If not to what relief the

wor kmen concerned are entitled to?"

Ref erence in that case was nmade on the ground that the
j ewel appraisers of Indian Bank were workmen and they were
deni ed only wages and ot her service conditions as they were
paid nonthly renmuneration of Rs.100/-. The said dispute was
adj udi cated and an award was nmade on 3.12.1979 hol di ng
that the jewel appraisers of Indian Bank are entitled to wages
and other conditions of service applicable to regular clerica
staff as part tinme enployee of the Bank and they woul d be
entitled to such proportionate (namely half) wages and benefits
of clerical staff we.f. 1.4.1977 i.e. the date of reference. The
award was questioned before the Hi gh Court which was
di smissed. Letters Patent Appeal was al so dism ssed by the
Di vi sion Bench and S.L.P. was al so dism ssed by this Court.

Stand of the Union, therefore, was that the view
expressed in the Indian Bank’'s case (supra) was clearly
applicable to this case. Caimof the Union was resisted by the
appel | ant - Bank basically on the ground that jewel appraisers
engaged by the Bank are not workmen as defined in Section
2(s) of the Industrial Disputes Act, 1947 (in short the "Act’).
Ref erence was made a deci sion of thi's Court in Management of
Puri Urban Co-operative Bank v. Madhusudan Sahu and Anr.

(1992 (11) LLJI 6). Further it was submtted that the Bank has
branches in various states and, therefore, adjudication is
possi ble only by a National Comm ssion under Section 17B of
the Act and not by the Industrial Tribunal to whomthe

di spute was referred. This point was not, however, urged
before the Hi gh Court. It was pointed out that terns and
conditions of the jewel appraisers of Indian Bank were entirely
different fromthe terns and conditions of jewel appraisers of
t he appel I ant | ndian Overseas Bank. The Tribunal relied upon
the decision in Indian Bank’s case (supra) and answered the
reference in the affirmative. It nade a conpari son of the
terms and conditions of the two Banks.

Union filed wit petition claimng that the Tribuna
shoul d have granted relief from1.4.1978 i.e date of demand.
Appel | ant - Bank questioned legality of the award by filing a wit
petition. As noted above, the wit petition was dism ssed by
the | earned Single Judge and the Division Bench in the LPA

I n support of the appeal |earned counsel for the
appel | ant-Bank submitted that in the year 1975 the appel | ant
started the process of sanctioning | oans on deposit of jewellery
and security for which jewel appraisers were engaged who
were paid on comm ssion basis. On 20.1.1983 Gover nnent
declined reference because i ndependent contracts covered the
arrangenent. The Union filed wit petition before the High
Court which by its judgnent dated 22.11.1989 directed the
Central Covernment to refer the dispute to the Tribunal. The
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Tri bunal instead of assessing the evidence and very vita

adm ssions made by the witnesses exanm ned to further the

case of the jewel appraiser based its conclusions on Indian
Bank’s case (supra). It did not take note of the features

hi ghli ghted by this Court in Puri Urban Co-operative Banks’
case (supra). It also referred to a decision in Indian Bank v.
Presiding O ficer, Industrial Tribunal etc. (1990(1) LLJ 50),
whi ch had no rel evance. Accordingly, the conclusions are
vitiated of non-application of mind. It is pointed out that
though the | earned Single Judge held that the Tribunal not
deci ded the real issues had proceeded to determ ne the case

hi nsel f and uphel d the award passed. In the appeal before the
Division Bench it was categorically held in the inpugned
judgrment that the Tribunal had not adjudicated the correct

i ssue and for achieving substantial justice the |learned Single
Judge rightly adjudicated the matter which was pending for
nearly 26 years. It was held that jewel appraisers are

i ndi spensabl e for proper functioning of the Bank and al so dea
with the clerical job.

It was submitted by | earned counsel for the appellant

that the factual scenario in Indian Bank’'s case (supra) was
entirely different. Some of the distinguishing features make

I ndi an Bank’s case (‘supra) inapplicable. One of the

determ native factors according to himwas that the

conmi ssion was paid only when the | oan was sanctioned even

if the apprai sal had been done by the appraiser and the
conmi ssi on anpbunt was paid out of the sanctioned | oan

amount and the paynent is made by the borrower and not by

the Bank. On conparison of the works done the Tribunal held
that the work was simlar so far as |Indian Bank's case (supra)
is concerned, w thout noticing that condition no.9 was
conceptual ly and contextually different. There was no evi dence
to show that jewel appraiser did any other work as clerk

Even if it is conceded for the sake of arguments that some

wor k was done by the appraiser, it was by way of help to the

| oanee. I n any event after the Shastri Award there /is no
guestion of any part time clerk being appointed. If the order of
the Tribunal as naintained by | earned Single Judge and the

Di vi sion Bench is to be mmintai ned, a separate cadre has to be
created to give effect to the orders. The Tribunal referred to
the Tiny Deposit Schene of |ndian Bank’'s case w thout
indicating as to how the sane was relevant. The Tribuna

quoted fromthe judgnent of the Madras Hi gh Court in great
detail and referred to Ex. "M 3" which relied onsone

concl usions of Tiny Deposits Schenme which was not the case

of the jewel appraisers before the High Court. The Tribuna
appears to have quoted fromthe said judgnent of the Mdras

Hi gh Court and without applying the conditions which were

the subject-matter of adjudication in the said case to/ the facts
of the present case drew parallel. It was subrmitted that the
factual scenario in the Puri Co-operative Bank's case (supra)
was al nbost akin to the facts of the present case. Therefore, the
ratio has full application in the present case. Reference was
al so made to a Full Bench judgnent of Kerala Hi gh Court in
Canara’s Bank case (1981 (I1) LLJ 189) where for the purpose

of the Shop and Commercial Establishment Act jewel

apprai sers were held to be not enpl oyees.

It was, however, submitted by | earned counsel for the
respondent that this was done for the purpose of finding out
the paraneters.

It was submitted that the reference was nmade because
prima facie the Government felt that jewel appraisers were
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wor kmen under the Act and in that context nature of work,

whi ch was the sanme as in the case of Indian Bank’s case
(supra), is relevant. The Tribunal has conpared the duties and
has given findings of fact regarding nature of duties. It was
held that the jewel appraisers are also doing sonme clerica
work relating to the job entrusted. Three forunms have recorded
findings of fact and, therefore, no interference is called for.
This is not a case where jewel appraisers were asking for
regul ari zation, they were claimng to be part tinme workers.
There was power of the Bank to supervise and that was the

ef fective control. The Bank has right to indicate as to in what
manner the work was to be done. In Puri Cooperative Bank’s
case (supra) this Court did not notice an earlier three-judge
Bench decision in Silver Jubilee Tailoring House and Os. v.
Chi ef I nspector of Shops and Establishnents and Anr. (1974

(3) SCC 498) where the rel evance of the end-product was

hi ghli ghted. As the bank had the right to reject the report of
the appraiser, that itself was indicative of elenent of contro
and supervision. Therefore, the Puri Co-operative Bank's case
(supra) should not be followed. Additionally, the said case

rel ated to an-individual and issue of workman did not arise
directly.

The stress of |earned counsel for the appellant was that
the Bank had al ways the practice of appointing jewel
apprai sers as i ndependent contactors who were free to work
el sewhere and as such are not enpl oyees, not subject to
di scipline, are not subject to fixed working hours, are not
enpl oyed by foll ow ng any enpl oyment procedure and are not
assigned duty outside of their contract, except may be
incidentally filing of formand the |iKke.

Ref erence to the circular dated 23.8.1975 clearly shows
that the Bank had clearly stipulated that the jewel appraisers
cannot be engaged in other work as they were not regular
enpl oyees. On 2.1.1978 another circular was issued by the
Bank that jewel appraisers act on conm ssion basis and hence
are not entitled to do any other work. It appears that the
Tri bunal did not anal yse the evi dence which was produced by
the parties. It nerely referred to the factual background in
I ndi an Bank’s case (supra). The decision of this Court in Puri
Co-operative Bank’s case (supra) was distinguished by
conparing job of the jewel appraisers of the Indian Bank. It
shoul d be noted that the dispute in Indian Bank’'s case (supra)
was conceptually different. After accepting that the real issues
were not focused by the Tribunal, |earned Single Judge held
that a substantial portion of the Bank’s busi ness was because
of the contribution nade by the jewel appraisers w thout
indicating as to how sane was rel evant for the purpose of
adj udi cation. The Division Bench in a very cryptic nmanner
observed that it had perused the evidence and the docunents
whi ch substantiated nature of the job of the jewel appraisers
and they were also doing the clerical job. The circulars issued
by the Bank were not considered relevant and it was noted
that the ratio in Indian Bank’s case (supra) applies.

A few di stinguishing facts need to be noted. In Indian
Bank’ s case (supra) there was evidence to show that the jewel
apprai sers work regularly for four hours. It was clearly

admtted in the instant case by the wi tness of jewel appraisers
that there were no fixed period of work and they could cone

and go at any point of tine. |In Indian Bank’'s case (supra) the
bank had disciplinary control on the jewel appraisers. |In the
instant case it was admitted by the witnesses that the Bank

did not exercise any disciplinary control. In Indian Bank’'s case
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(supra) conditions were to be fulfilled before any | eave was
granted. In the present case the jewel appraisers were not
required to sign attendance register and al so were not required
to nake any | eave application. The nost relevant factor in

I ndi an Bank’s case (supra) was that the jewel appraisers were
paid a m ni mum anmount per nonth which was sonewhat akin

to salary. In the instant case, the anbunt was paid on

conmi ssion basis by the | oanee and not by the bank

A few other facts need to be noted. In the present case as
well as in Puri Co-operative Bank’s case (supra) the jewel
apprai sers were required to weigh the ornaments brought to
the Bank for pledge and to appraise quality, purity and val ue.
The jewel appraisers could be asked to do this exercise but not

the manner in which it was to be done. In both the cases the
respecti ve banks had their lists of appraisers. It was not
obligatory for the Bank to allot work to any particul ar jewel
appr ai ser.

Strong reliance was placed by | earned counsel for the
respondent i n-Dhrangadhra Cheni cal Works Ltd. v. State of
Saurashtra (1957 SCR 152), Silver Jubilee’'s case (supra),
Shining Tailors v. Industrial Tribunal 11, UP. (1983 (4) SCC
464), Chintaman Rao v. State of MP. (1958 SCR 1340).

The inferences culled out fromthe readi ng of those
j udgrments can be summed up as foll ows:-

(a) VWere the contactors were substantially responsible for
the main and sol e business, they would be treated as workers.
(b) One exception is that in such cases flexibility of the

contract was at variance with nornmal worker’s contract the
contractors would not be treated as workers.

(c) Where the contractor is in-the nature of supplier of goods
and services, they are to be treated as supplier contractors

and not workmen.

At this juncture the distinction between jewel appraisers
and the regul ar enpl oyees of the bank can be noted.

Regul ar Enpl oyees

Jewel Appraisers

1. Subject to qualification and
age prescribed

1. No qualification/age

2. Recruitnent through

Enpl oynent

exchange/ Banki ng Service
Recrui t nent Boar d.

2. Direct engagenent by the

| ocal Manager

3. Fixed working hours

3. No fixed working hours.

4. Monthly wages

4. No guarant eed paynent,

only conmi ssion paid.

5. Subject to disciplinary
control

5. No disciplinary control

6. Control/supervision is
exercised not only with regard
to the allocation of work, but
al so the way in which the
work is to be carried out.

6. No control/supervision over
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the nature of work to be
per f or med.

7. Wages are paid by the
Bank.

7. Charges are paid by the
borr owers.

8. Retirenent age

8. No retirenent age.

9. Subject to transfer

9. No transfer

10. While in enpl oynment
cannot carry on any other
occupati on.

10. No bar to carry on any
avocation or occupation

Therefore, the jewel appraisers are not enployees of the
Bank.

Above being the position, the judgnent of the Division
Bench affirming the views of the | earned Single Judge and the
Tribunal is clearly indefensible, deserves to be set aside which
we direct.

The appeal 'is allowed with no order as to costs.




