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Despite perusiing the lucid judgnment of Thomas, J. from
di fferent angles and being aware of its far reaching effects
in the country, so far as the-under trial  prisoners are
concerned, | could not persuade nyself to agree with the
interpretation given regarding the scope and inplications of
Section 428 of the Code of Criminal Procedure, (hereinafter
referred to as 'the Code’).

Section 428 of the Code was brought on the statute book
for the first time in 1973. It was incorporated’ in the
light of the proposal put forward by the Joint Select
Conmittee appointed for that purpose. The Conmittee had
noted, wth distress, that in many cases accused  persons
were kept in prison for very long period as under-trial
prisoners and in some cases the sentence of inprisonnment,
ultimtely awarded, was a fraction of the period spent in
jail as under-trial prisoners. Despite the fact that
sonetines courts had been taking into account the period of
detention wundergone as under-trial prisoners while  passing
sentence and occasionally the sentence of inprisonnent
restricted to the period already undergone. But that. was
not always the case as in nmany cases the accused persons
were made to suffer jail life for a period out of proportion
to the gravity of offence or even the puni shnment < provi ded
under the statute. The Commttee noted with concern that a
| arge nunber of persons in the over-crowded jails of the
country were under-trial prisoners. The Section was sought
to remedy the said unsatisfactory state of affairs by
providing for setting off the period of detention as an
under-trial prisoners against the sentence of inprisonnent
i mposed on the accused.

The purpose of incorporating Section 428 was that period
of detention undergone by the accused be given set off
agai nst the sentence of inprisonnment inposed upon himin the
same case. Before the incorporation of the aforesaid
section, the accused, upon conviction, had to undergo the
awar ded sentence of inprisonment notw thstanding the [ ength
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of period spent by himin detention during investigation
inquiry or trial of the case.

Section 428 of the Code is preceded by Section 427 which
provi des that when any person al ready under goi ng sentence of @@
JJJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIAIIIIIIIAA
imprisonnment is sentenced on a subsequent conviction of @@
JJJJJIJIIIIIIIIII
i mprisonnent, such inprisonment shall comence at the
expiration of the conmencenent to which he has been
previously sentenced, wunless the court directs that the
subsequent sentence shall run concurrently wth such
previ ous sentence. (underlining supplied) Section 427 of
the Code thus authorises a court of law to direct the
sentence awarded by it to run concurrently, obviously
keeping in viewthe facts and circunstances pertaining to
t he case or the accused: Hi s det ention pendi ng
investigation, inquiry and trial in that case or sone other
cases 'being relevant consideration while directing the
sentences to run consecutively or concurrently. A plain
reading of Section 428 of 'the Code nakes it clear that the
period of detention which the section pernits to be set off
against the termof inprisonnent, inmposed on the accused

upon conviction, nust be during the investigation, inquiry
or trial in connection with the same case in which he has
been convicted. Dealing with the nature of detention for

the purposes of the section, this Court in Govt. of Andhra
Pradesh & Anr. v. Anne Venkateswara Rao, etc. [AIR 1977
SC 1096 = (1977) 3 SCC 298] held:~ "Section ' 428 provides
that the period of detention of ‘an accused as an undertria
prisoner shall be set off against the termof inprisonnent
i mposed on himon conviction. The section only provides for
a "set off", it does not equate an "undertrial detention or
remand detention wth inprisonment on conviction". The
provision as to set off expresses a legislative policy;
this does not nmean that it does away with the difference in
the two kinds of detention and puts themon the sane footing
for all purposes.”

In Chanpal al Poonjaji Shah v. State of Mharashtral AIR

1982 SC 791], where the petitioner was shown to have been@@
JJJJJIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIIAIIIIIIIAIY

detained firstly wunder the provisions of MSA and  |ater@
JJJJIJIIIIIIIIIIIII
under the provisions of COFEPCSA and after-he was convicted
by a Magistrate and his conviction was set aside by the H gh
Court, the State filed an appeal by special |eave, which was
allowed by this Court on August 12, 1981 (reported in._ AIR
1981 SC 1675) by setting aside the Judgnent of acquitta
passed by the H gh Court and restoring that of the /'tria
nmagi strate convicting the accused under different "heads of
charges and sentencing him to suffer inprisonnent for
various terms ranging fromtwo years to four years. Lat er
in the review petition filed, it was submtted on behal f of
the accused that the total of the three periods of detention
shoul d be set off against the inprisonnent inposed upon him
Rej ecting the contention, the Court held:

"W are wunable to agree with the submission of Shri
Jet hmal ani . In the very case cited by the | earned counsel
the Court negatived the contention that the expression
"period of detention’ in Sec.428 Code of Criminal Procedure
i ncl uded the detention under the Prevention Detention Act or
the Maintenance of Internal Security Act. It was observed
(para 7):
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"It is true that the section speaks of the period of
detention undergone by an accused person, but it expressly
says that the detention nmentioned refers to the detention
during the investigation, enquiry or trial of the case in
which the accused person has been convicted. The section
nmakes it clear that the period of detention which it allows
to be set off against the termof inprisonment inposed on
the accused on conviction nust be during the investigation
enquiry or trial in connection with the ’'sane case’ in which
he has been convicted. W therefore agree with the High
Court that the period during which the Wit Petitioners were
in preventive detention cannot be set off under S. 428
agai nst the term of inprisonnent inposed on thent

After hol ding that the period during which t he
petitioners therein were in preventive detention could not
be ’'set off’ under Section 428 Code of Crimnal Procedure
agai nst the termof inprisonnent inposed on them the Court
went on to consider whether the period during which the
petitioners were in preventive detention could for any
reason be considered as period during which the petitioners
were in detention as under-trial prisoners or prisoners
serving out a sentence on conviction.. In the case of
prisoner A V. Rao, ~the Court held that the peri od
commencing from the date when he woul d have normally been
arrested pursuant to the First Information Report registered
agai nst hi mshoul d be reckoned as period of detention as an
under-trial prisoner. In the-case of another prisoner
Krishnaiah it was held that the period during which he was
in preventive detention subsequent to the conviction and
sentence inposed upon himshould be treated  as detention
pursuant to conviction and sentence. The case before us is
altogether different. The petitioner had been acquitted by
the H gh Court before any of the orders of detention were
made agai nst him There can be no question of the detention
bei ng considered as detention pursuant to conviction; nor
can the detention be treated as that of an undertrial. It
is only in circunstances where the prisoner wuld have
unquestionably been in detention in_connection wth a
crimnal case if he had not been preventively detained, his
preventive detention m ght be reckoned as detention as an
undertrial prisoner or detention pursuant to conviction, for
the purposes of S.428 Crinminal P.C. "

A perusal of the section unanbi guously indicates that
only such accused is entitled to its benefit of that period
of detention whi ch he has under gone during the
i nvestigation, enquiry or trial of the sanme case. It  does
not contenplate of the benefit of set-off of the period of
detention during investigation, inquiry or trial- in any
ot her case. The purpose and object of the section, as
pointed out by Brother Thomas,J., is ainmed at providing
anelioration to a prisoner in a case where he has been in
detention for no fault of his. The section, however, does
not intend to give any benefit or bonus to an accused guilty
of commission of nore than one crine by treating the period
of detention during investigation, inquiry and trial in one
case as that period in the other cases also for the purposes
of set-off in the sentence. Such an entitlenent requires
the judicial determnation which can be adjudicated by a
court awarding the sentence in exercise of its powers under
Section 427 of the Code. The words "period of detention, if
any, undergone by himduring the investigation, inquiry or
trial of the sanme case" are inportant to indicate the
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parampbunt concern and intention of the legislature to
protect the interests of under-trial prisoners by giving
them the set-off of that period in "that case", at the
conclusion of the trial. The Section makes it clear that
the period of detention which it allows to be set off
against the termof inprisonnment inposed on the accused, on

conviction, mnust be during the investigation, inquiry or
trial in connection with the sane case in which he has been
convi ct ed.

By introducing the provision of set off, the |egislature

intended to mitigate, to a great extent, the hardship caused@@
JJJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAAG

to the accused persons by reason of their being unable to@@
JJJJJIJIIIIIIIIIII
cone out on bail ~during  the trial peri od. VWi | e
interpreting Section 428 of the Code, the underlying object
of the Section cannot be |ost sight of. Any set off clained
under ' Section 428 has necessarily to be within the terns of
the Section and not beyond it. No accused person can claim
that irrespective of the terns of Section 428 of the Code,
he is entitled to the benefit of set-off in each and every
case. A bare reading of the Section indicates that an
accused person who has been convicted and sentenced to
inmprisonment for atermis entitled to claimset off of the
peri od of det ention undergone by him during t he
investigation, inquiry or trial of the same case against the
term of inprisonnent i nposed on hi mon such conviction. The
section has inposed sone restrictions for a convicted person
claimng the benefit of set off which are as under: -

(i) The inprisonment should be for a term

(ii) The inprisonment should not be one awarded in
default of paynent of fine.

(iii) The period of detention undergone by the accused
person during the investigation, inquiry or trial should
relate to the sanme case in which he is convicted and
sentenced to undergo inprisonnent for a term

The dictionary nmeaning of the word "same" is identical

referring to a person or thing just mentioned; the sane
thing as previously nentioned. It generally refers to the
| ast precedi ng antecedents; one and ~the -sane; not
di stinct. CGenerally speaking the "same case” would thus
nmean "sane transaction" for which the accused  has been
tried. Two different crimnal cases, therefore, cannot be

treated to be the "the sanme case" in relation to an accused
for the purposes of deternmining the applicability of Section
428 of the Code.

The accused tried for various offences in one trial can
be held to be entitled to the benefit of Section 428 of the@®
JJJJJIIIIIIIIAIIAIIAIIAIIAIIAIIAIIAIIAIIAIIAIIIIIAY

Code being tried for the "sane case". The words "sane case" @@
JJJJIJIIIIIIIIIIII

appearing in the section are ej usdem generis to the
preceding words "investigation, enquiry or trial". If the
period of detention relating to investigation, enquiry or
trial is in a different case that would not ipso facto

entitle the accused to claimthe benefit of Section 428 but
that nmay permt him to persuade the court to pass an
appropriate orders in ternms of Section 427, keeping in view
the period of his under-trial detention in other cases as
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wel | . It is the need of the tine that the court convicting
the accused shoul d develop a healthy practice of specifying
in the order the total period of pre-conviction detentions
that he has undergone in that case or in some other case for
the purposes of awarding the sentence upon conviction

In Shabbu & Anr. v. State of U P. & Anr. [ 1982
Crl.L.J. 1757] a Full Bench of the Allahabad Hi gh Court@@
JJJJJJIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIAD

hel d: @@
JJJJd

"It is thus obvious that Section 428 C.P.C., is
intended to relieve the anguish of undertrials for their
prol onged detention in jail during the investigation
inquiry or trial of a case.. Its object is to confer a
special benefit upon a convict whereby his liability to

undergo the inprisonnent, ultimately inposed upon himin a
case, 'stands  reduced by the period during which he has
remained " in jail as an under-trial prisoner in the sane
case. It -sinply aims at setting off or crediting the period
of pre- conviction detention of the accused of a case
towards the sentence ultimately awarded to him after his
conviction in that very case.”

After referring to the judgnents of this Court in
M . Boucher Pierre Andre v. Superintendent Central Jai
Tihar, [AIR 1975 SC 164], Suraj Bhan v. QOn Prakash [air
1976 sc 648], Govt. of AP v. AV.Rao [AIR 1977 SC
1096], the earlier judgnent of that Court in Nasimv. State
of UP. [1978 Al LJ 1284], the judgnent of the Del hi Hi gh
Court in K C Das v. State[1979 Crl.LJ 362], of ' Bonbay
H gh Court in Jaswant Lal Harjivan Das Dholkia v. State
[1979 Cri.LJ 971], Mhan Lal v. State of U P. [1979 Luck
LJ 272], the Full Bench further held that under Section 428
the period of detention as an under-trial of an accused in a
particular case can be set off only towards the  sentence
ultimtely awarded to himin that very case. The  Court
further held:

"Whether or not the detention of a person in one -case
should also be treated to be his detention for the purposes
of any other case, wherein he is wanted, is a question to be
deci ded upon the facts and circunstances of each case: No
set formula can be laid down in that behal f.'

Dealing with the scope and object of Section 428 /this
Court in Raghbir Singh v. State of Haryana [1984 (4) SCC
348] hel d:

"There was no provision corresponding to Section 428 of
the Code in the Code of Criminal Procedure, 1898 which was
repealed and replaced by the present Code. It was
introduced with the object of renedying the wunsatisfactory
state of affairs that was prevailing when the forner Code
was in force. It was then found that many persons were
being detained in prison at the pre-conviction stage for
unduly long periods, many tinmes for periods |onger than the
actual sentence of inprisonnment that could be inmposed on
themon conviction. In order to remedy the above situation
Section 428 of the Code was enacted. It provides for the
setting off of the period of detention as an under-tria
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prisoner against the sentence of inprisonment inposed on
him Hence in order to secure the benefit of Section 428 of
the Code, the prisoner should show that he had been detai ned
in prison for the purpose of investigation, inquiry or tria

of the case in which he is later on convicted and sentenced.
It follows that if a person is undergoing the sentence of
i mprisonnent inposed by a court of |aw on being convicted of
an offence in one case during the period of investigation

inquiry or trial of sone other case, he cannot claim that
the period occupied by such investigation, inquiry or tria

shoul d be set off against the sentence of inprisonment to be
inmposed in the latter case even though he was under
detention during such period. |In such a case the period of
detention is really a part of the period of inprisonnent
which he is undergoing having been sentenced earlier for
anot her of fence. It is not the period of detention
undergone by himduring the investigation, inquiry or tria

of the sane case in which heis later on convicted and
sentenced to undergo inprisonment. . He cannot claima double
benefit  ‘under Section 428 of the Code i.e. the sanme period
being counted as part of the period of inprisonnment inposed
for committing the forner offence and al so being set off
against the period of inprisonment inposed for committing
the latter offence as well. The instruction issued by the
H gh Court in this regard is unexceptionable. The stand of
the State Governnent has, therefore, to be upheld."

After going through the scheme of the Code and the
object for which Section 428 was incorporated, | have
reached the conclusion that the |law | aid down by this Court
in Raghubir Singh's case(supra) does not require any revi ew
or a new interpretation. Taking any other view would anmount
to legislating and anmending the plain neanings ' of the
secti on. Gving a contrary interpretation my, in some
cases, be against the public policy. Any person accused of
a heinous crinme, in that even, be’at liberty to commit m nor
of fences and being under trial prisoner in the main / case,
eventual ly may not get any inprisonnment of law for the mnor
of fences conmitted by him It cannot be the object of
civilised crimnal jurisprudence to encourage the repetition
of crinme by adoption of an approach of —liberality. The
commercial approach of sale of commopdities providing for
pur chasi ng of one expensive itemand getting three free with
it, cannot be inmported into crimnal justice system The
views of Guwahati High Court in Lalrinfela Vs. State of
M zoram and O's. (1982 Crl.L.J 1793), Andhra Pradesh High
Court in Cedala Ranulu Naidu Vs. State of A'P. and Anr.
(1982 Crl. Law Journal 2186) and Madras Hi gh Court in
Chi nnasany Vs. State of Tami| Nadu and Os. (1984, Crl.
Law Journal 447) would anpbunt to giving bonus to-a person
accused of a heinous crime to have the ninor offences
conmitted with it virtually w thout any puni shment of | aw
Del hi High Court in KC. Das Vs. The State (1979 Crl. Law
Journal 362) is shown to have adopted an approach which
apparently is contradictory in terns. After hol ding:

"The words "of the sane case" are inportant. The
section speaks of the "period of detention" undergone by the
accused person, but it expressly says that the detention
nentioned refers to the detention during the investigation
inquiry or trial of the case in which the accused person has
been convicted. The section nmakes it clear that the period
of detention which it allows to be set off against the term
of inprisonnent inpugned on the accused on conviction nust
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be during the investigation, inquiry or trial in connection
with the "sane case" in which he has been convicted."

the Court by referring to an illustration formul ated by
itself in para 3 of the judgment, posed a question to
itself, an answered the sane, observing:

"WIl it not be true to say that the accused is an
undertrial prisoner in the second case in our illustration
If it is so he wll be entitled to set off his pre-

conviction period against the termof inprisonment inposed
on himin the second case as in the first. W see no ground
to deny himthe benefit in the second case."

For reaching at thi's conclusion the reliance was placed

upon the judgnment of this Court in Govt. of Andhra Pradesh@@

JJJJIIIIIIIIIIIIIIIIIIAIIIIAIIIIIIIAIIIIIIIIIIIIAIY

and Anr. Vs. ~Anne Venkat eswara Rao. etc. (supra). | n@@

JJJJJIIIIIIIIIIIIIIAI

that case, this court had nowhere held that the set off
contenpl ated under Section 428 of the Code can be clained by
a convicted person, irrespective of his detention in the
sanme case or in sone other case

The object of '‘crimnal justice systemis to reform the
crimnal but not to encourage himfor the repetition of
crine. Penol ogy has a twin object, i.e. (i) punishing the
crimnal to avoid repetition of crine and (ii) to endeavour
for his reformwherever possible. ~The increasing crime in
the country has seriously to be taken note of. Crinme is an
act of warfare against conmunity touching new depths of
| awl essness. The obj ect of inposing deterrent sentences is
to protect the comunity against callous crimnnals; to
adnminister as clearly as possible to “others tenpted to
follow into | am essness on a war scale if they are brought
to and convicted, deterrent punishrment will follow and to
deter <crimnals from repeating their crimnal /acts in
future. Fazal Ali,J. in Maru RamVs. Union of " India [
1981 (1) SCC 106) rightly observed:

"The question, therefore, is - should the country take
the risk of innocent |Iives being |lost at the hands of
crimnals committing heinous crinmes is the holdy hope or
wi shful thinking that one day or the other, a crimnal
however dangerous or call ous he may be, wll reform hinself.
Valm kis are not born everyday and to expect that our
present generation, with the prevailing social and economc
envi ronnent, would produce Val m kis day after day is to hope
for the inpossible.™

Di scretion of treating under-trial detention period may
be rel evant consideration for the Court while passing orders
in terns of Section 427 of the Code but the accused ' cannot
be permtted to claimset off of the wunder-trial period
undergone by himin connection with other cases. Powers. of
the Court to inpose sentences should not be allowed to be
regul ated at the instance or discretion of the accused.

The fall out of the interpretation giving the benefit of
detention during investigation, inquiry and trial 1in one
case, in the other case, may also tenpt the investigating
agencies not to arrest the accused for the conm ssion of the
second of fence pending conclusion of the trial and passing
of sentence in the first case. After conviction and
sentence in a crimnal case, if arrested in the second case,
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the accused shall not be entitled to claimthe benefit of
Section 428 of the Code because the sentence, upon
convi ction, can obviously be not equated with the period of
detention contenplated under Section 428 of the Code. As
such by adopting such a recourse, the courts would not, in
any case, advance the interests of justice but actually and
factually frustrate its purpose defeating the concept of
speedy trial in crimnal cases.

Facts of this case are that the respondent was arrested
on 29th Novenber, 1995 in connection with CR 707/95
registered at Khar Police Station, Minbai. During the
investigation it transpired that he was al so involved in the
of fences registered vide CR 737/95 on 29th Novenber, 1995
Santacruz Police Station. He was shown arrested in both
crime nunmbers. After being chargesheeted in both the cases,
he was tried separately. In one of the cases he was
convi cted and sentenced under Sections 395 and 397 of |IPC on
3.4.1998. The learned Judge held that the accused was
entitled to set off under Section 428 of Cr.P.C. for the
period of custody al ready undergone. He was convicted in
the second case for the offences puni shabl e under Section
392, 395 of IPC and held entitled to set off under Section
428 of Cr.P.C. The respondent prayed for his release as
according to him 'he had already served sentences. Relying
upon the Governnent Resolution dated 7th Septenber, 1974 the
Jail Authorities refused to rel easethe respondent on the
ground that he could not be given set off in the second case
as he had been given set off in the first case. « The accused
filed a petition in the Hi gh Court which was allowed by
i mpugned order, holding that the convict - was entitled to
benefit of Section 428 of the Code in both the cases for the
period of detention undergone by himduring investigation
inquiry and tri al

In the Ilight of the viewl| have taken the inpugned

j udgrment of the Hi gh Court cannot ‘be sustained and i's |iabl e@
JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIINIIIII

to be set aside. Allowing the appeal filed by the State the@@
JJJJIJIIIIIIIIIIII
judgnent inmpugned is set aside holding that the respondent
is not entitled to the benefit of set off in the sentence
awarded to himin the second case.




