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Del ay condoned. Leave granted in SLP(CQ)...... of 2004 CC No.
2256- 2258.

Interlocutory application in WP (C) No. 604 of 2002 is all owed.

As the points of law involved in all these cases are the same or
simlar with little variations which would be indicated in the later part of
the judgnent, this judgrment shall dispose of all the above-nentioned
cases by a common judgnent.

Wit Petition (C) No. 604 of 2002, WP(C) No. 25 of 2003 and
WP(C) No. 33 of 2003 pertain to the batch of students who joined the
course in 1994 whereas the WP(C) No. 616 of 2002, WP(C) No. 634
of 2002, WP(C) No. 11 of 2003, WP(C) No. 14 of 2003, WP(C) No. 16
of 2003, WP(C) No. 26 of 2003, WP(C) No. 25 of 2003, WP(C) No. 27
of 2003, WP(C) No. 34 of 2003, WP(C) No. 404 of 2003, C. A No.
of 2004 (arising out of SLP (C)~No. ...... of 2004/ CC No. 2256-2258)
and 1A 7...... of 2004 pertain to the students who joined the course in
the year 1995; WP(C) No. 391 of 2003, WP(C) No. 488 of 2003 and
WP(C) No.. 190 of 2004 pertain to the students who joined the course
in 1996; WP(C) No. 185 of 2004 and WP(C) No. 172 of 2004 pertain to
the students who joined the course in 1999, WP(C) No. 166 of 2004
pertains to the students who joined the course in 2000 and WP(C) No.
22 of 2003, year of /joining the course was not nentioned.

Bef ore adverting to the facts of the present cases and the points
i nvol ved, it woul d be necessary to state the background facts | eading
to filing of the present petitions.

BACKGROUND FACTS:

In the year 1981 Government of India requested the Medica
Council of India (for short "MCl") for consideration of grant of
recogni tion for medical courses in nedical institutions in the erstwhile
States of USSR. MCl gathered the information that the graduate
medi ci ne courses in these institutions is of six years after one year of
the | anguage training. Thereafter, the candidates are required to
undert ake mandatory internship of (12 nonths. Section 13 (3) of the
I ndi an Medi cal Council Act, 1956 (hereinafter, 'the Act’ for-short) also
sti pul at es undergoi ng one-year internship after obtaining the nmedica
qual i fications. Section 12 of the Act provides that the MZ' can grant
recogni tion of nedical qualifications to the medical institutions in
various countries with which there is a scheme of reciprocity: After
considering the report received fromthe M Governnent of India in
1986 recogni sed certain institutions in the erstwhile States of USSR
Such institutions were put in the Second Schedul e of the Act.

After the disintegration of USSR, serious aberrations in the

system of recruitnment and adm ssion of students in institutions |ocated
in Russia and CI'S countries were reported by the Indi an Enbassi es at
Moscow & Almaty in the early part of the year 1994. Various private
agenci es with dubi ous antecedents mushrooned and sponsored

nmedi cal candi dates for comercial gains. A perceptible decline in the
standards of medi cal education in these countries was also noticed. In
the backdrop of communi cations received fromthe |Indi an Enbassies,

the Government of India was concerned that if the situation is allowed
to continue, a large nunber of Indian students would end up in nedica
institutions with doubtful standards. Governnment of |ndia sought the
conments of MClI as to whether the recognition of these institutions
could be continued in view of the conmunications received fromthe

I ndi an Enbassi es at Moscow & Al maty. MCI sent its comrents to the
Central Governnment on 1.11.1994 reconmrendi ng de-recognition of al

nedi cal degrees of the erstwhile USSR included in the Second

Schedul e of the Act.

In these circumstances, CGovernnent of India in March 1995
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i ssued an advertisenent in the newspapers informng the genera

public that no private agency had been authorised by the Governnent

of India to select students for admission in under graduate and post
graduate nedical courses in Russia and other CI'S countries and
inform ng the students taking adm ssion in medical courses through

such private agencies that they would be doing so at their own risk and
Government of India would not be responsible for any consequences

in respect of the students joining such nmedical courses in those
countri es.

In the year 1996, the Counsellor (Education) in the Enbassy of
I ndia at Moscow brought to the notice of MCI and the Mnistry of
Human Resour ce Devel opnent. that the Russian Mnistry of Health
had continued to give admnission to students sponsored through private
agencies in India. He al so reported that there was a decline in the
acadeni ¢ standards of Russian educational institutions and nanifest
erosi on of ethics which made it inpossible to be sure that undeserving
student's woul d not conpl ete their nedical education fromthese
institutions. ~ The calibre of the Indian students studying there had al so
sharply deteriorated. The Counsellor further inforned that though
earlier, Indian students were known for their high academ c
performance, unfortunately that was not the case any nore.

MCl al so gathered information that many Indi an students who
were not eligible for adm ssion to nedi cal degree courses had secured
admi ssion in Russian nmedical institutes.. Some of these students had
secured |l ess than 50% narks in the 10+2 exami-nati on and many had
not studied Biology as a subject in school. Besi des, there were
nunber of students who initially took adm ssion in institutes not
recogni sed by the MCl and after doing part of their studies in such
institutes, subsequently migrated to recognisedinstitutes. There was
anot her category of students who cane back toIndia with nedica
degrees after undergoing the course with | ess than the prescribed six
years of studies in medicine.

In August 1997 the MCl issued an advertisenent in the
newspapers warni ng the students agai nst taking adm ssion in nedica
courses in the countries of former USSR through private agenci es and
inform ng themthat they shall be doing so entirely on their own risk. It
was further informed that the matter of recognition of degrees granted
by the 29 nedical institutions in the countries of the former USSR was
currently under review and that the MCI would not be granting
recognition to students who obtai ned adm ssion in these institutes on
their own without awaiting the decision with regard to the recognition
status of these institutes. It was also inforned that such students
woul d not be eligible to practice nedicine inIndia. The Executive
Conmittee of MCl in discharge of its statutory duty on 17.9.1997 took
the decisions nmentioned in the follow ng paragraph in respect of the
students com ng back fromvarious nmedical institutions fromthe
erstwhile States of USSR and seeking registration under the
provi sions of the Act, when such students either did not have 50%
marks in 10+2 or did not have biology as one of the subjects or got
admtted in unrecogni sed nedical institutions or were getting the
degrees in nedicine w thout undergoing the conplete durationof the
nmedi ci ne course and had got adm ssion through private agencies:-

"a) The students who conplete their nedical degree
course of less than 6 years duration from
institutions in erstwhile USSR shall not be eligible
for registration because of the fact that the

duration of MD. (Physician) course is 6 years,

after one year preparatory/language course.

(b) The students conpl eting successfully total six
years clinical MD. (Physician) course in an Ml
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recogni sed institute i.e., obtaining recognised
M D. (Physician) degree on or after 1/7/97 shal
have to undergo one year internship after
obtaining the qualification. Such candi dates only
shall be eligible for permanent registration u/s
13(3) of the MC. I. Act, 1956 provided they neet

the other criteria of the Council laid down with
regard to adm ssion for undergraduate nedica

cour se.

(c) The students who were initially admtted in an

institution not recognised by the MCI and | ater on

m grated and obtai ned the degree from

recogni sed nmedi cal institutions in erstwhile USSR
will not be eligible for any kind of registration in
I ndia."

The decision of the Executive Conmttee of the MCI was
approved by the General Body of the M

After carefully considering all the relevant factors, in a neeting
hel d on 6.11. 1998 presi ded over by the Principal Secretary to the
Prime Mnister of India and attended by the Foreign Secretary, Health
secretary, Secretary, Ml and other senior officers of Mnistry of
external Affairs and the Prine Mnister’'s Ofice, the foll owi ng decisions
were arrived at:

"1, There will ‘be no change in the status of the
two institutions nanely Daghestan State

Medi cal Institute, Russia and Azerbaijan

Medi cal Institute in Azerbaijan which were

al ready de-recognised in March, 1998.

2. I nstead of going in for de-recognition of the
ot her medical institutions in the erstwhile

USSR, a system of post-screening of the

students who are com ng back to India after

obt ai ning the degree fromthese institutions

can be introduced strai ghtway. This can be

made applicable to all the students who return

to India after obtaining nmedical degrees from

any foreign nedical institution.

3. A system of pre-screening of the students
desirous of taking admission in the nedica
institutions in these countries shall also be

wor ked out by MCI. This can be introduced
fromthe forthcom ng academ c year

4, The MCI and the Departnent of Health will
wor k out technical details for introducing the
pre-screeni ng and post-screening processes
suggest ed above."

As pointed out earlier, after disintegration of USSR adm ssi ons of
students ran into difficulties for either not having studied in recogni sed
coll eges or partly in recognised and partly in non-recognised coll eges
or they had not conpleted their courses in full. MCl entertai ned
serious doubts as to the genui neness of sone of the courses
under gone by various students, thus leading to difficulties on the
guestion of recognising their degrees and their registration as nedica
practitioners. Wit petitions were filed in different Hi gh Courts by
persons [nostly by 1997-98 batch pass-outs] who had undergone
courses in nedicine in nedical colleges in the erstwhile USSR
MCI took the stand that when initial adm ssion of the students in the
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non-recogni sed institution could not be accepted, their transfer to
recogni sed col | eges subsequently could not be of any benefit to them
MCl al so passed various types of orders either during the pendency of
the proceedi ngs before the courts or otherwise in relation to

recogni tion of the degrees or registration of such persons as
practitioners. Delhi Hi gh Court allowed the wit petitions and granted
relief to the doctors concerned. Allahabad H gh Court also granted

i nterimorder. Aggri eved agai nst the orders passed by the Hi gh
Courts, MCl filed appeals in this Court. During the course of hearing
of the appeals certain suggestions were made and the Solicitor

CGeneral of India who was appearing for the MOl was requested to

seek instructions fromMI with a viewto mtigate the hardship being
faced by the graduates of nedical schools/colleges, Russia. In
response to the aforesaid the General Body of the MCl net on

31.3.2000 and resol ved as foll ows:

"The Executive Conmittee in order to renedy the
various probl ems whi ch have ari sen on account of the
break-up of Soviet Union, as a one tinme neasure

deci ded t'o place the foll ow ng possible solutions for
consi deration by the Hon' bl'e Supreme Court :-

i) In the view of the Medical Council any student
who has obtai ned | ess than 50% marks in

Physics, Chemistry & Biology in the 10+2

exam nati on would not' at all be eligible for
registration. This in the considered view of the
Council is an absolute inperative in the |arger

i nterest of public health.

i) MCI recogni sed institutions which inpart 6 years
of nmedi cal education with one year’'s of “internship
Theref ore, degrees issued by such recognised
institutions to students who have put in 6 years of
medi cal education and have successful |y

conpl eted the course and obtained the degree

and thereafter have conpl eted one year of

i nternship (both in recognised institutions) would
be recognised by MCI and will be considered
eligible for provisional/permanent registration as
the case may be.

i) In relation to students who have conpl eted 6
years of nmedi cal education, out of which initia
peri od of not nore than 4 nonths was in an
unrecogni sed institution, and the rest in a

recogni sed institution the MCl wll accept their
request for registration upon their conpleting 16
nont hs of internshinp.

iv) The students who have conpleted 6 years of
medi cal educati on but have studied nore than 4
nmont hs but not nore than 6 months in an
unrecogni sed institution (and the rest in a
recogni sed institution) should be required to
undergo an additional internship of 12 nonths

over and above the usual internship of 12 nonths
i.e. total internship of 24 nonths.

V) In case of the students who have studied 5 =
years of medi cal education (although in a

recogni sed institution) would appear in an

exam nati on and upon bei ng successful (in not
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nore than 3 attenpts) will be required to undergo
regul ar 12 nmonths of internship after which they
woul d be considered for registration

Vi) In all other cases, where the candidate is
otherwi se qualified (i.e.) he has obtained nore
than 50% mar ks in Physics, Chem stry and

Bi ol ogy in the 10+2 exam nation but has put in

less than 5 = years in a recognised institution
(whet her on account of a conpressed course or

on account of putting in nore than 6 nonths in an
unrecogni sed institution), the candi date may be
required to surrender his degree to his recognised
institution, conplete the deficient period so as to
have conpleted 6 years of nedical education in

the same recogni sed institution and thereafter
obtain a fresh degree fromthe said recogni sed
institution. It - may be clarified that this deficient
peri od can be covered only by going back to the
sane institution fromwhere he has earlier

obt ai ned the degree whi ch has now been

surrender ed.

Vii) The screening test required to be undergone by
the candidates will bethe sane as conducted by
the AIl India Institute of Medical Sciences, New

Del hi for the candi dates desirous of admi ssion in
the post-graduate courses in the institute. The

Council was of the viewthat this test would be
nost appropriate to test the provisional

know edge of nedical graduates of institution in
Russi an Federation & other CI'S countries.™

This Court passed an interimorder dated 17.4.2000 in the
pendi ng appeal s accepting the resolution, reproduced above, passed
by the General Body of the MO with the nodification that screening
test required to be undergone by the candi dates covered by the clause
(vii) should be of the standard of MBBS and not of post-graduate

course of Al India Institute of Medical Sciences-as suggested in the
resol ution. Resolution of the MCl was accepted as an interim
arrangenent. It was directed that those of the students who are

covered by any of the categories nentioned in clauses (i) to (vii) of the
resol ution (supra) and are agreeable to the suggestions contai ned

therein shall get the benefit of the resolution to the extent applicable to
each one of them The candi dates who get benefit under the aforesaid
resolution of the MCI and are entitled to registration shall be registered
provisionally within four weeks fromthe date they applied for such
registration. It was clarified that the benefit being taken by any of the
candi dates is without prejudice to any subni ssions which may be

made in the pending appeals at the tinme of final hearing.

I n pursuance of the above decisions, the Central Governnent
proceeded with the procedural formalities for anendi ng Section 13 of
the Act to give effect to these executive decisions. After conpletion of
the procedural formalities a Bill further to amend the Act was
i ntroduced in the Rajya Sabha on 12.3.2001 with the follow ng
St atement of (bjects and Reasons thereof:

"1. The | ndi an Medical Council Act, 1956 contains
provisions in Sections 12, 13 and 14 with a view

to recogni zi ng nmedi cal qualifications granted by

medi cal institutions in foreign countries.
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2. Over a period of tinme it has conme to notice that a
| arge nunber of private agenC|es sponsor

students for medical studies in institutions outside
India for commercial considerations. Such

students al so include the students who did not
fulfil the mnimumeligibility requirements for

admi ssion to nedical courses in India. Serious
aberrations have been noticed in the standards of
medi cal education in sonme of the foreign

countries which are not at par with the standards
of nedical education available in India. Due to
lack of uniformty in the standards of nedica
education in various foreign countries, it has been
deci ded that a provision should be made in the

I ndi an Medi cal Council Act, 1956 to enable the

Medi cal Council of India to conduct a screening
test in order to satisfy itself-with regard to the
adequacy of know edge and skills acquired by
citizens of India who obtain nmedical qualifications
fromuniversities or nedical institutions outside

I ndi a before they are granted registration to
practice medicine in India.

3. Further, issue of prior eligibility certificate by the
Medi cal Council of /I ndia would ensure that only

t hose candi dates who conformto the Counci

norms of admi ssion to the medical college inlndia

woul d go for undergraduate nedi cal education

out si de | ndi a.

4, The Bill seeks to achieve the above objects.

C. P. THAKUR
NEW DELH
THE 2ND MARCH, 2001."

The Bill being after passed by both the Houses of the
Parlianment, the Section 13 of the Act was anended. It was to cone
into force fromthe date it was notified in the Gazette of | ndi a.

On 28.9.2001 in accordance with the provisions of the Indian
Medi cal Council (Anendrment) Act, 2001 (for short "anmendi ng Act of
2001") M subnitted to the Central Governnent the drafts of the
"Screening Test Regul ations", 2002 and "Eligibility Requirenent for
taki ng adm ssion for an Undergraduate Medical Course in Institutions
Abroad Regul ati ons, 2002" for obtaining the previous approval of the
Central Government before its notification in the Oficial Gazette by the
MCI under Section 33 of the Act. Wile forwarding the draft
regul ations the MCl indicated in its conmunication-dated 28.9.2001
that in accordance with the anending Act of 2001 the power to specify
the date fromwhich the provisions of the Act were to take effect vested
with the Central CGovernment, such date may be specified by the
Central Governnment while according its approval to the draft
regul ation. Accordingly, while returning the draft regulations to the
MCI after its approval through its comrunicati on dated 13.2.2002 the
Central Covernment specified 15.3.2002 as the date fromwhich the
provi sions of the Regul ations would take effect. The said Regul ations
were notified by the MCI in the Oficial Gazette on 18.2.2002. Further
in accordance with the amending Act of 2001 it is the Centra
CGover nrent whi ch has specified 15.3.2002 as the date from which no
Indian citizen with a foreign prinmary medical qualification shall be
granted registration, whether provisional or permanent, to practice
medi ci ne in India.
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Appeal s filed by the MCIl were finally decided by this Court by
passi ng a comopn judgnent dated 8.3.2002 in CA No. 2779 of 2000 \026
Medi cal Council of India Vs. Indian Doctors from Russia Welfare
Associations & Ors., wth connected matters reported in 2002 (3)
SCC 696. It was noticed by the Governnment of India that there were
nunber of persons who applied to MCI for grant of provisiona
registration after conpletion of their degrees abroad prior to 15.3.2001
but were not granted provisional registration by MCl for various
reasons including that they have not undergone conplete duration of
six years of the nedicine course frominstitutes recognised by the M
and those who did not fulfil the minimumeligibility criteria for joining
nedi cal course laid down by the MCI at the time of their admission in
the nedical institutions abroad and canme back wi th nmedi cal degrees
whi ch were not recognised by the MCI. In order to regulate the
regi stration to such persons who had conpl eted their degrees abroad
prior to 15.3.2001, the Governnment framed guidelines dated 15.3.2001
whi ch were placed before the Court. The Court took note of the
provi si ons of -anended Section 13 of the Act and the fact that the
sanme had been published in the Gazette dated 18.2.2002 by the M
after obtaining the approval fromthe Governnment of India. The
gui del i nes dated 15.3.2001 were approved by this Court in exercise of
the power under Article 142 of the Constitution. The guidelines were
approved by way of one tine measure and it was observed that
future cases will be governed by the revised guidelines framed by the
MCI as approved by the Governnent.

FACTS | N THE PRESENT CASE

Broadl y speaking wit petitions can be divided into two groups.
In the first group would fall the wit petitioners who went to prosecute
their MD. Physician course in the year 1994 (hereinafter referred to as
"the 1994 batch") and the second group which went in the year 1995
and afterwards (hereinafter referred to as "the second group").

Wit petitioners went to various countries formng part of
erstwhile USSR for studying M D. Physician course which is equival ent
to MBBS in India. As per avernments nade in the wit petitions all the
wit petitioners were eligible as per eligibility criteria prescribed by M
for adm ssion to MBBS course. They undertook one year preparatory
course which conprises of Biology, Physics, Chenm stry and Russian
| anguage. At the end of the said preparatory course, a witten
exam nati on was conducted by a conmittee appoi nted and sel ected by
the Mnistry of Health care of the State in which the said institute and
university was situated. An oral test for proficiency and understandi ng
i n Russi an | anguage was conducted by the commttee. The students
in order to be eligible for MD. Physician course were required to pass
the nmerit based exami nation with m ni num of 60% mar ks in
aggr egat e. Admi ssion to the M D. Physician course was based on the
mar ks obt ai ned by students in the adm ssion test. “Students who failed
to secure 60% marks in the preparatory course were returned back to
India without getting admi ssion in the nedical course.  Some nedica
institutions conducted their own adm ssion tests and only those who
qualify on merit were offered the M D. Physician course.

After successful conpletion of the preparatory course and
sel ection for the M D. Physician course the petitioners undertook the 6
years nedi cal course. The medical course conprises of 12 senesters
of six nonths duration each. Semester exam nations were conducted
at the end of each senester which the candi date was mandatorily
required to pass in order to advance further. 1In the sixth year the
petitioners underwent internship as per the Rul es and Regul ations
prevailing in the respective countries. The batch of 1994 after
undergoing full length of their medical education conpleted their M D
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Physi ci an course in June 2001 and the petitioners who prosecuted

their M D. Physician course between 1995 \ 026 2002 conpl eted t he sane
in June 2002. The petitioners who joined the course in the year 1996
conpleted their course in 2003. The petitioners who joined in the years
1999 and 2000 are yet to conplete their courses.

So far as the batch 2001 pass outs are concerned, they were
granted provisional registration by the MCI under the interimorders of
this Court but were deni ed permanent registration. 2002 batch pass
outs were refused provisional/pernmanent registration by the M
Aggri eved agai nst the denial of permanent registration petitioners filed
the wit petitions in this Court invoking wit jurisdiction under Article 32
of the Constitution, inter alia, alleging that:

The I ndi an Medical Council Act, 1956 was anended by the
I ndi an Medi cal Council (Anmendnent) Act, 2001 and the said
Amendnent Act was published in the Oficial Gazette on 3.9.2001
after receiving the assent of the President of India. The unanmended
Section 13 (3) of the Act, nedical qualifications granted by nedica
institutions included in Part |l of Third Schedul e of the Act are
recogni sed nmedical qualifications and persons possessi ng nedi ca
qualifications are entitled for registration in India. However, by the said
amendment Section 13 (3) of the Act was anended and it was
provi ded that such medical qualifications shall henceforth be
recogni sed nedi cal 'qualifications only "before such date as the Centra
CGovernment may, by notification in the Oficial Gazette, specify". In
the Anending Act, it has been left tothe Central Government to apply
its mnd as to the date from which the anendnent was to be given
effect to. Wile considering such date the Central Government had to
take into account the rights of the students/doctors who had al ready
left for studies of MBBS or equival ent courses in other countries
including the newWly created States out of the erstwhile USSR  After
consi deration, the Central Governnment, in its discretion, was to decide
the date from which the amendnent was to come into force by
publishing it in a Gazette notification.

According to the petitioners no notification by the Centra
Covernment has been published inthe "Oficial Gazette" for bringing
into operation the anended Section 13 (3) of the Act and as such the
un- amended Section 13 (3) would apply in their cases. Section 13 (3)
only prescribes two conditions for doctors to be given permanent
registration, nanmely, that he is a citizen of 1ndia and has undergone
such practical training after obtaining that qualification as required by

rul es and regulations in force. That the petitioners fulfilled these two
conditions laid down in Section 13 (3) and therefore are entitled to be
regi stered without the screening test. I nsi stence of MCl that the

petitioners should first clear the screening test and only then they can
be granted provisional/permanent registration was ultra vires of the Act
and therefore void. According to them the notification published by
the MCl did not anpunt to issuance/publication of the notification by
the Governnment of India. That the Central CGovernnment being a

del egatee under the Act to notify the date coul d not abdi cat e/ del egate
its functions and entrust to any other autonompus body i ncl uding the
MCI. That if the power is conferred to do official acts-in a certain way
they have to be done in the manner prescribed or not at all. Their

case is that since Central Governnent has not notified the date by
publication in the Oficial Gazette the amended Section 13 (3) has not
taken effect in |law and the unanended Section 13 (3) of the Act shal
apply as if the anendment has not cone into force.

Anot her point raised by the petitioners is that the requirenent of
passing the screening test under Section 13 (4) (a) and (b) are not
applicable to the persons with "recogni sed nedical qualifications"
covered by Section 13 (3) of the Act. That the screening test provided
is wide-ranging test covering the entire five year course to be tested
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through nmultiple choice examnations in two days would result into

| arge scale failures and is as such unreasonable. |Instead of being
subjected to a test the students can be asked to do extra internship

That the screening test is disproportionate and unreasonabl e response
inthe light of the fact that till 2000, and even thereafter, extra
internship was found to be an adequate protection of the educationa

and public interest. Even if the screening test is to apply it should be
appl i ed prospectively from 2006-2007 so that students who had joi ned

the course earlier than 2000-2001 are protected from screeni ng test

but required to do extra internship

MCI inits counter-affidavit after tracing out the entire background
of facts narrated in the foregoi ng paragraphs contended that the wit
petitions were m sconcei ved and deserved to be dism ssed. According
to them any candi date who was seeki ng provisional or pernmanent
registration fromthe MCl under the provisions of the Act after
15.3.2002 is mandatorily required to qualify the screening test. That
each candidate after conpleting 6 years of teaching and training in the
nmedi ci ne course is required to undergo conpul sory internship of 1
year after obtaining the qualification. The contention of the petitioners
that they cannot be subjected to the screening test because the
Central CGovernnment has not issued any notification in the officia
Gazette specifying the dateis incorrect and unsustainable in law That
it is the Central Government which has specified the date of 15.3.2002
to bring the regulations in force. This date so specified by the Centra
CGovernment was published in the official Gazette as a part of the
regul ation and therefore all the contentions to the contrary in the wit
petition were misconceived, incorrect and therefore denied. That
issues raised in the present petition were subject matter of Medica
Council of India (supra), in which this Court after hearing the parties
and perusing the docunents placed on the record concl usively
deci ded that all the candi dates who applied to MCl for provisiona
registration after 15.3.2001 woul d becone eligible to seek permanent
registration only after doing one year internship and passing the
screening test. In terms of the orders of the Court they all fall under
the provisions of Screening Test Provisions of 2002 and are required
to qualify the screening test before they are granted registration to
practice nmedicine in India. That it is an admtted case that the
petitioners obtained their medicine qualifications after 15.3.2001. They
obt ai ned their provisional registration enabling themto do mandatory
i nternship of one year around Septenber, 2001. They are seeking
grant of permanent registration after 15.3.2002 and thereforeare
clearly under the statutory regulation to qualify in the screening test.
Simlarly, the other contentions raised by the petitioners in the wit
petitions were al so deni ed.

Counsel for the parties were heard at |length on the points raised
inthe wit petitions on 28 and 29th April, 2002. \When the hearing of
the case was nearing the conclusion the Bench put it across to the
counsel for the parties that if the Court forms an opinion that the
students who are graduating fromforeign universities and specially
fromthe universities of erstwhile USSR shoul d undergo a screening
test and practical training before being held entitled to pernmanent
registration for nmedical practice in India than what should be the
nature, content and nethodol ogy of test and who shoul d conduct it?
Learned counsels for the respondents agreed to hold high | eve
consul tation and conme back with their suggestions. Counsel for the
petitioners stated that they woul d hand over to the counsel of Union of
India and the MCI their suggestions within a week. Respondents were
put at liberty to consult the National Board of Exam nations and such
ot her expert bodies as they deened fit. The petitioners were perntted
to nom nate any two representatives of theirs who should be present at
the time of hearing in the process of finalising the nature, screening
and net hodol ogy of the test proposed. The matter was adjourned to
12th July, 2004.
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Union of India in conpliance with the order dated 29th April, 2004
filed an affidavit stating therein that the suggestions received by the
petitioners were initially considered in a joint nmeeting called by the
Uni on of India on 23.6.2004 under the Chairmanship of the Joint
Secretary (Medical Education) in the Mnistry of Health and Fam |y
Wel fare and attended by the nenbers of the Sub-Committee
constituted by the MCI for this purpose and a representative fromthe
Nati onal Board of Exaninations, Delhi. |In this neeting it was deci ded
to afford personal hearing to two of the representatives of the
petitioners in its next meeting scheduled for 30.6.2004 to finalise the
nature, content and methodol ogy of the screening test. |In the neeting
hel d on 30.6.2004 in addition to the representatives from MCl, Nationa
Board of Exami nations, two representatives fromthe Directorate
General of Health Services were al so associated to obtain their expert
opinion in the matter. Representatives of the petitioners were heard
by the Committee.

Suggesti ons nmade by the students-petitioners for permtting

extra period of internship over and above the nornal one year of
internship_in-lieu of screening test was not found to be acceptable, the
same being contrary to the | MC (Arendnent) Act, 2001. Similarly,
suggestion for grant of provisional registration to do one year
internship in Indiawthout having to pass the screening test was al so
found not to be acceptable being contrary to the | MC (Anendnent)

Act, 2001. Suggestion put forth by the petitioners for exclusion of the
pre-clinical and para-clinical entirely fromthe screening test was al so
not found to be acceptable. It was reiterated that adequate know edge
in these subjects was essential to undertake clinical practice.

However, taking into consideration the difficulty |evel expressed by the
petitioners it was recomended that question of the screening test

may be put in the ratio of 1/3rd frompre-clinical and para-clinica

subj ects together and the remaining 2/3rd fromclinical subjects.

In the nmeeting held on 23.6.2004 whil e considering the witten
subm ssi ons nmade by the petitioners, for exenpting themfrom

appearing again in papers qualified by themin previous attenpts, the
nenbers had agreed to the said suggestion. It was agreed that the
nunber of papers in the test coul d be three, one paper consisting of 50
guesti ons each on pre-clinical and para-clinical subjects; second paper
consi sting of 100 questions on medicine and allied subjects and the
third paper consisting of 100 questions on surgery and allied subjects
i ncludi ng Obstetrics and Gynaecol ogy. The students were to obtain a

m ni mum 50% mar ks in each paper which they could clear in one or

nore attenpts having not to reappear in papers qualified in the
previous attenpts. \Wherever they qualified two of the three papers
with the mninum of 50% nmarks while attenpting the | ast paper they
coul d be given grace marks upto 5 so as to declare thempass in the
screening test. This was done on the pattern of the University

exam nation for MBBS in India.

However, during the oral subm ssions in the neeting held on

30.6.2004 the representatives of the petitioners were unani nbus in

their view that the nunber of papers in the screening test be reduced
to just one, either on the clinical subjects only or if need bewith very
m nor percentage of questions on pre-clinical and para-clinica

subj ect s. For the sake of convenience in conducting the test, the
paper can be divided into two parts, the questions on pre-clinical and
para-clinical subjects formng part | and the questions on clinica
subjects formng part Il. A student could be declared as pass if he
secured a mininmumof 50% marks in both the papers conbined. In

this schenme the test was to be conducted on the basis of single paper
without any facility of grace marks. |In case of failure the student is
required to attenpt the paper again in both the parts of the papers, i.e.
in Part | and Il. Suggestion fromthe students that pass percentage be
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reduced bel ow 50% was not found to be feasible and acceptable as

the sane had to be in tune with the mni rum pass percentage fixed

for MBBS examination. National Board of Exami nations was to

conduct the test and the | evel of questions put in the exami nation was
to be at the level of final year MBBS only and not at the | evel of Post
Graduat e Entrance Exam nati on.

The minutes of the neeting held on 30.6.2004 were approved by
the CGovernnment and forwarded to the MCI and the National Board of
Exami nations for further appropriate action. M has al so approved
the m nutes of the neeting held on 30.6.2004.

In response to the affidavit filed by the Union of India petitioners
filed their rejoinder. They reiterated that it would be difficult for the
students to clear the screening test at this belated stage.

Counsel for the parties had been heard at |ength.

Mai n thrust of the subm ssions nade on behal f of the petitioners
is that all the petitioners have studied full length of the course from
medi cal institutes/Universities which are recognised by the MCI. They
did not suffer fromany disqualification or ineligibility and therefore they
cannot be subjected to any condition of screening test. That the
judgnent of this Court in Medical Council of India (supra), was in
respect of those Indian students from Russia who had suffered one or
the other kind of disqualification or ineligibility. There was not a single
case as of the petitioners herein who do not suffer from any
di squalification and/or ineligibility. The petitioners w ho did not suffer
fromany disqualification or ineligibility and have studied their entire
course of M D. Physician (which i's equivalent to MBBS in India) from
Medi cal Institute or University recogni sed by the MC under the Act
coul d not be subjected to qualifying screening test.. That the law laid
down by this Court in Medical Council of India (supra), is not
applicable to the petitioners. Another subm ssion made on their behal f
is that the anended Act was to cone into force fromthe date to be
notified by the Central Government and since the Central Governnent
has not notified the date by publishing it in the official Gazette the
sane has not come into force. That the Central CGovernnent did not
have any jurisdiction to further delegate the power to publish the
notification in the official Gazette to the MZI. A del egatee of the power
under the Act could not further delegate its functions unless so
aut hori sed under the Act.

As against this the case of the respondents is that standard of

nedi cal educati on cannot be permtted to be |owered in'the |arger

public interest. A person who is not duly or adequately qualified
cannot be permitted to adm nister public health care to the public at
large to their detrinent. That the cut off date was fixed and approved
by the Central Governnent which has been published inthe officia
Gazette which is sufficient conpliance and the anended provision has
cone into force. That the issues raised in these wit petitions are not
res integra and they stand concluded by the three-Bench judgnent of

this Court in Medical Council of India (supra).

The decision of this Court in Medical Council of India (supra),
is required to be analysed in depth. Students nainly being of 1997-
1998 pass outs who were affected by the action of the M refusing
the grant of registration approached various H gh Courts agitating
their grievances against the MCl and praying for grant of
provi si onal / permanent registration. Initially the Hi gh Courts granted
the reliefs prayed for by such affected students and directed the M
to grant them provi sional/pernanent registration. The Ml being
aggrieved filed appeals agai nst the judgnents of the High Courts in
which | eave was granted. During the course of the hearing of the
appeal s on different occasions the Court nade certain observations
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keeping in viewthe interest of all concerned, i.e., standards of nedica
education, students and the public health in general. The Court asked
the Government of India to formulate an appropriate policy bearing in
m nd the human problemarising in relation to the doctors in question
Section 13 of the Act was thereafter anended by the Act of 34 of 2001

providing for to cover situation as arising in the cases before the Court.

The Court noted that the questions for conduct of the screening
test and for issue of eligibility certificate by the Ml to the students
proceedi ng abroad for studies in medicine were approved by the
CGovernment of India and sent to MCl. The MCl sent the sane on
18.2.2002 to the CGovernnent of India press for publication in the
Gazette, which was published in the official Gazette on 15. 3. 2002.

After noting the provisions of anended Section 13 of the Act and the
fact that the sane have been published in the Gazette dated
18.2.2002 by the MCl after obtaining the approval fromthe
CGovernment of India, it was observed:

"5. Under the provisions of the Act a person has to
successfully conplete conpul sory internship of one

year after getting provisional registration and all persons
who applied for provisional registration and have to do
the internship on or after 15.3.2001 will be required to
qualify the screening test as per the provisions of the
Screeni ng Test Regul ations, 2002, as they would

becore eligible for permanent registration on or after
15.3.2002, that is, after successful conpletion of one
year internship. However, the Governnent noticed that
there are a nunmber of persons who have applied to M

for grant of provisional registration after conpletion of
their degree abroad prior to 15.3.2001 and have not

been granted provisional registration by MCl for various
reasons, such persons fall into the following categories:

(a) those who did not undergo the conplete
duration of six years of the medicine course
frominstitutes recogni sed by M

(b) those who did not fulfil the m nimum
eligibility criteria for joining nmedical course

laid down by MCI at the tine of their

adm ssion in the nedical institutions

abroad, particularly in the erstwhile States

of USSR, and

(c) those who canme back with medi cal degrees
whi ch are not recognised by M ."

Under the provisions of Arended Act a student was required to
successfully conpl ete conpul sory internship of one year after getting
provi sional registration. The students who applied for provisiona
registration after 15.3.2001 were required to do one year of internship
and to qualify the screening test as per the Screening Test
Regul ati ons, 2002. The Government noticed that there are nunber of
persons who applied to MCI for grant of provisional registration after
conpl etion of their degree abroad prior to 15.3.2001 but were not
granted provisional registration by M for various reasons including
that they have not undergone conplete duration of six years of the
nmedi ci ne course frominstitutes recognised by the MCl; and those
who did not fulfil the mnimumeligibility criteria for joining nedica
course laid down by the MCI at the tine of their adm ssion in the
medi cal institutions abroad and those who cane back wi th medica
degrees which were not recognised by the MCI. |In order to regul ate
the registration to such persons who had conpl eted their degree
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abroad prior to 15.3.2001, the Governnent framed the follow ng
gui del i nes whi ch were placed before the Court.

"6. In order to regulate the grant of registration to
such persons who have conpleted their degree abroad

prior to 15.3.2001, the foll ow ng guidelines are placed
before this Court by the Governnent of India:

(A The case of all persons who applied for
registration to MCl prior to 15.3.2001 shall be
dealt with according to the provisions of the Act
as existing prior to the comencenent of the IMC
(Amendrent) Act, 2001 subject to the follow ng:

(i) Those students who obtai ned degrees
where the total duration of study in
recogni sed institutions is |less than six
years (i.e. where a part of the study has
been in unrecognised institutions, or the
total length of study in a recognised
institution is short of six years), shall be
granted registration by MCl provided that
the period of shortfall is covered by them
by way of additional internship over and
above the regular internship of one year

In other words, for such categories of
students, the total duration of studyin a
recogni sed institution plus the internship
woul d be seven years, which is the

requi renent even ot herw se

(ii) Where students who did not neet the
m ni mum adni ssi on nornms of MCl for

j oi ni ng under graduate medi cal course,

were admitted to foreign institutes

recogni sed by MCl, this irregularity be
condoned. In other words, the degrees of
such students be treated as eligible for
registration with M.

(B) Al'l students who have taken admi ssion abroad
prior to 15.3.2002 and are required to qualify the
screening test for their registration as per the
provi sions of the Screening Test Regul ations,

2002 shall be allowed to appear in the screening
test even if they also cone in the categories of

ci rcunmst ances contained in (A) (ii) above, as the
rel axati on contained therein would al so be
applicable in their case. In other words, any
person at present undergoi ng nmedi cal education
abroad, who did not conformto the m ninum
eligibility requirements for joining an

under graduat e medi cal course in India laid down

by MCl, seeking provisional or pernmanent
registration on or after 15.3.2002 shall be
permtted to appear in the screening test in

rel axation of this requirenent provided he had
taken adm ssion in an institute recogni sed by

MCI. This relaxation shall be available to only
those students who had taken adm ssi on abroad
prior to 15.3.2002. From 15. 3. 2002 and onwards

all students are required to first obtain an
Eligibility Certificate from MCl before proceeding
abroad for studies in Medicine.
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(O The categories of students not covered in (A (i)
and (ii) above and whose entire period of study

has been in a nedical college not recogni sed by

MCI, will be allowed to appear in the screening

test for the purpose of their registration provided
they fulfil all the conditions laid dowmn in the IMC
(Amendrent) Act, 2001. In other words, the
qualification obtained by them nmust be a
qual i fication recognised for enrol ment as nedi ca
practitioner in the country in which the institution
awardi ng the sane is situated and they nust be
fulfilling the mninmumeligibility qualification laid
down by MClI for taking adm ssion in an

under graduate nedi cal course in India. They

shall not be entitled to any rel axation."

The Court approved the guidelines placed before the Court in
exerci se of powers under Article 142 of the Constitution and rmade
them applicable toall such persons who were simlarly situated
whet her they were before the Court or not. The Court pointedly held
that in respect of those who have already applied for registration to
MCl, the same shall be granted or refused within a period of 15 days
terms of the order passed and on the grant of such registration the
students shall undergo internship or the housemanship, if needed. It
was nmade cl ear that guidelines approved by the Court was by way of
one time neasure. But for future cases it was observed that they sha
be governed by the revised regul ations framed by the MC as

approved by the CGovernnment. |t was observed:

" 7. In the special features and circunstances arising

in these cases, it is unnecessary to consider the

various contentions urged on behalf of the parties

but we propose to di spose of these matters by

approving the guidelines set forth above in

exerci se of powers under Article 142 of the

Constitution and these guidelines wll be

applicable to all such persons who are sinmlarly

situate, whether they are parties before this Court

or not. In respect of those who have already

applied for registration to MCl, the same shall be

granted or refused within a period of 15 days from

today in terms of this order. On grant of such

registration, the students shall undergo the

i nternship or the housenmanship, if needed. It is

nmade cl ear that these guidelines approved by us

are by way of a one-tine neasure. Future cases

wi Il be governed by the revised Regul ati ons

franed by MCI as approved by the CGovernnent.

8. The orders of the High Courts shall stand
di spl aced by this order and t hese appeal s shal
stand di sposed of accordingly. Any proceeding
pending in any Hi gh court relating to these
matters shall stand withdrawn to this Court and
di sposed of in the same ternms as aforesaid.”
[ Enphasi s suppl i ed]

In Medical Council of India (supra), this Court was seized of
the i ssues which have been raised in these petitions. The Court noted
that it is the Central Governnent which had fixed the cut off date and

n

had asked the MCl to get it published in the official Gazette which was

duly done on 15.3.2002. The Court after reproducing the regul ations
cane to the conclusion that persons who applied for provisiona

regi stration and have to do the internship on or after 15.3.2001 wil|
required to qualify the screening test as per the provisions of the
Screeni ng Test Regul ations, 2002, as they would becone eligible for

be
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per manent registration on or after 15.3.2002, i.e. after successfu
conpl etion of one year internship. CGovernment taking notice of the

fact that there are number of persons who had applied to MZ for grant
of provisional registration after conpletion of their degrees prior to
15.3.2001 fornul ated guidelines to grant registration to the such

per sons who had conpl eted their degrees abroad prior to 15.3.2001.

These gui deli nes were approved by the Court as one tine neasure

but it was held that in future all cases will be governed by the revised
regul ation. This observation of the Court forecloses the contentions
whi ch have been raised by the petitioners in these petitions regarding
the conming into force of the amended Act as well as the applicability of
the anended provisions to the students who have applied for

registration after 15.3.2001.

Students who passed the nedicine course in 2001 nust have
joined the | anguage course-in the year 1994 and the nedicine course
in the year 1995. ~Students who passed the medicine course in 2002
must have j oi ned t he l'anguage course in the year 1995 and the
nedi ci ne course in the year 1996. Simlarly, students who joined the
nedi ci ne ‘course in 1997, 1998, 1999, 2000 and 2001 and prior to
15. 3. 2002 shall" al so be governed by the screening test regulation even
though they have joined the nmedicine course prior to the coming into
force of the screening test regulation on 15.3.2002. Thus the students
who passed the nedicine course in 2001, 2002 are not different from
the students who have passed or will pass nedicine course in 2003,
2004, 2005 and 2006 and thereafter respectively.

Candi dat es ‘who applied to MCl for provisional registration after
15. 3. 2001 woul d conpl ete their one year internship after the cut of
date of 15.3.2002. They woul d becone eligible to seek permanent
registration after the commencenent of the provisions of the
Screeni ng Test Regul ations, 2002. In terns of the orders of this Court
in Medical Council of India (supra), they all fall under the provisions
of the Screening Test Regul ations, 2002 and were required to qualify
the screening test before they are granted registration to practice
medicine in India. The grant of provisional registration to them by M
under Section 25 of the Act to do the one year internship did not
provide themw th any autonatic right for grant of pernmanent
registration thereafter since Section 25 of the Act nakes it clear that
provi sional registration could be granted for the purpose of ‘undergoi ng
the practical training and for no other purpose.

Under the Anmendnent Act 34 of 2001 the cut off date was to be
specified by the Central Governnent. It is not in dispute that the cut
of f date was specified by the Central Government. The executive
policy which was preval ent before 2001 has been given the shape of
| egi slative policy. Such legislative policy having regard to the
pur poses and objects the MCl seeks to achieve can neither be said to
be unreasonable nor arbitrary in terns whereof the student obtaining a
degree froma foreign university is subject to a screening test.

There is sufficient and substantial conpliance with the provisions
of Section 13 (4A) of the Act by the Governnent of India. It is the
CGovernment of India which had fixed 15.3.2002 has the date for
bringing into force the screening test regulations. Governnment of India
inits affidavit filed in January 2002 as specifically stated that it is the
CGovernment of India which had fixed 15.3.2002 as the date for
bringing the screening test regulation

Suggestion of the petitioners that they should be allowed to join
the internship by grant of provisional registration without qualifying the
screening test whereby they can involve thenselves in the patient care
and nmanagenent cannot be pernitted in the larger public interest.

Besi des the above this suggestion is contrary to the Regul ation 3 of
the Screening Test Regul ati ons, 2002 and to the observations in
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para 4 of the judgnent in Medical Council of India (supra).

Regul ation 3 of the Screening Test Regul ations, 2002 provides

that provisional registration can be granted to the candi date enabling
himto start internship for practical training involving patient care and
managenment only after qualifying the screening test. It is not

perm ssible to grant provisional registration to a candi date who has not
undertaken internship at the recogni sed nedical institution abroad

after conpletion of six years of medicine course without qualifying the
screening test.

MCl is the expert body which can lay down the criteria for grant
of the permanent registration to a person to practice nedicine and
i nvolving hinmself in the patient care and nanagenent. Oherw se al so
we are not inclined to permt the petitioners to practice nedicine
overriding the provisions of the Act as the Court has to take into
consi deration the interest of the public at large as well. A person who
is not duly qualified-as prescribed by the MCl cannot be permtted to
i nvol ve hinself in public health care and play with the lives of human
bei ngs. It is not for this Court to decide as to who is duly qualified to
practice nedicine. M being the expert body is the best judge to do
so. After a thorough examnmination of the entire issue the MZl has cone
to the conclusion that after disintegration of USSR serious aberrations
in the systemof recruitment and adm ssion of students in institutions
located in Russia, there was a decline in the standards of nedica
education in these countries. |In this backdrop the MCl keeping in view
the interest of the public at |arge and the students passing fromthese
institutions decided that the students would be required to do
internship for one year as well as to qualify the screening test before
they could be given a permanent registration involving thenselves in
the public health care.

Petitioners are not being debarred fromstarting nedical practice
in India but they are nmerely to undergo screening test as provided in
the statutory regulation. The policy decision to subject the students to
undergo a screening test has been upheld by this Court in Medica
Council of India (supra).

The suggestion on behalf of the petitioners that only one paper
instead of three with |l ess weightage in the screening test be given to
the pre-clinical and para-clinical subjects taught in the initial years of
the medi ci ne course has been accepted. The suggestion that the
extra internship be provided in lieu of the screening test and that the
candi dates be permitted to join the internship straightaway w t hout
qual i fying the screening test cannot be accepted being contrary to the
statutory regul ati ons and agai nst the public interest.

M nutes of the neeting held on 30.6.2004 which have been
approved by the Governnent of India and the MCl are approved. In
future the screening test would be conducted as per the guidelines laid
down in the neeting held on 30.6.2004.

For the reasons stated above, we do not find any nerit in these
wit petitions and Civil Appeal and dism ss the sane with no order as
to costs.




