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PETI TI ONER
ARUN TEWARI & ORS

Vs.

RESPONDENT:
ZI LA MANSAVI SHI KSHAK SANGH & ORS. ETC

DATE OF JUDGVENT: 01/ 12/ 1997

BENCH
SUJATA V. MANCHAR, M JAGANNADHA RAY

ACT:
HEADNOTE

JUDGVENT:
THE 1ST DAY OF DECEMBER, 1997

Present:

Hon’ bl e Ms. Justice Sujata V.Manohar

Hon’ bl e M. Justi ce MJagannadha Rao
P. P. Singh, Prakash Srivastava, B.S. Banthia, S K Agnihotri,
A. K. Si ngh, Anoop G Choudhary, K. V. Sreekumar, R C Gubrele end
Ms. Nani ta Sharnma, Advs. for the appearing parties.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
[Wth CA Nos. 813/95 4168/95, C' A Nos 8443-8446/97
(Arising out of SLP (C Nos. 10462/95, 14389/95, 26032/95
and 4579/ 97)]

Ms. Sujata V.Manohar, J.

Delay in S.L.P(C) Nos. 10462, 14389 & 26032 of 1995 is
condoned.

Leave in S.L.P. (C) Nos. 10462, 14389 26032 of 1995 and
4579 of 1997 is granted.

Intervention applications are all owed.

Cvil Appeal No.77 of 1995 and appeals arising fromthe
four special |eave petitions are froma judgnent and order
of the Madhya Pradesh Administrative Tribunal at Jabal pur
dated 18.3.1994 in a group of applications challenging the
amendments made in the Madhya Pradesh Non-Gazetted O ass |1
Education Service (Non-Collegiate Service) Recruitnent and
Pronmotion Rules, 1973 by a notification published in Madhya
Pradesh Governnent Gazette (Extra Ordinary) dated 10.5.1993
and anot her notification published in Mdhya Pradesh
CGovernment Gazette (Extra Ordinary) dated 17.6.1993; as al so
the circulars of the School Education Departnent dated
5.8.1993 and 9.8.1993. By the inpugned judgnent and order
the Madhya Pradesh Administrative Tribunal struck down the
two anendnents and the circulars. These related to criteria
and procedure for selection of Assistant Teachers in the
Madhya Pradesh Education Service under the Qperation Bl ack
Board Scheme. As a result, selection of around 7000
Assi stant Teachers and the ongoing process of selection of
such teachers in sonme districts was set aside at the
i nstance of the applications who were persons not eligible
for selection wunder the inpugned amendnents.

C. A No. 813/95 chall enges a subsequent order of the
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Madhya Pradesh Adm nistrative Tribunal dated 31.10.1994. In
the group of applications finally decided on 18.3.1994, the
Tribunal had granted on 14.9.1993 an interimstay of the
i mpugned anmendnents and circulars. On 15.9.1993, the Deputy
Director of Educati on, Hoshangabad i ssued appoi nt nent
letters to 86 selected persons. These appointment letters
have been set aside by the Tribunal in the light of its
judgrment and order of 18.3.1994, by the inpugned order of
31.10. 1994.

C. A No. 4168/95 is against the order of the Madhya
Pradesh Adm nistrative Tribunal dated 26.11.19194. After the
above interim order of 14.9.1993, the Deputy Director of
Educati on, Dhar had issued on 16.9.1993 appointnent letters
to 48 selected candi dates. He cancell ed the appoi ntnments by
his order of 26.7.1994 in view of the Tribunal’'s judgnent
and order of 18.3.1994. The selected candi dates applied to
the Tribunal for their continuation. Their applications have
been dism ssed by the Tribunal in view of its judgnent and
order of 18.3.1994, by the inpugned order of 26.11.1994.

The recruitment, inter alia, of Assistant Teachers of
Madhya Pradesh is governed by the Madhya Pradesh Non-
Gazetted d ass [1l Education Service (Non-Col | egi ate

Service) Recruitment ~and Promption Rules, 1973 (hereinafter
called the ’'Recruitnent Rules’). The method of recruitnent
is direct recruitment by conpetitive exam nation followed by
an interview. During the eight Plan period i.e. from1992 to
1997 the Central Government sponsored-a schene known as
Qperation Bl ack Board Schene. Under this scheme the
CGovernment of India gave financial clearance to the State of
Madhya Pradesh to inplement thi's schene by appointing an
Addi tional Teacher in all primry/ mddle schools which had
only one teacher in order to inprove the standards of
education. In order to inplenent the schenme the State of
Madhya Pradesh decided to fill in about 7,000 to 11,000
posts of Assistant Teachers in _such school s.

As the scheme was to be inplenmented within the Eighth
Plan period, in order to expedite inplementation, the
respondent-State, on 10.5.1993, anended Rule 10(3) of the
Recruitnment Rules by adding a proviso. Rule 10 is as
follows: -

"10. Direct Recr ui t nent by

Sel ection:

(1) There shall be a comittee for

sel ection by direct recruitnent,

the menmbership of which shall be

like t he menber shi p of t he

Conmittee constituted for selection

by pronotion.

(2) Selection for recruitnent to

the service shall be held at such

i nterval s as t he appoi nti ng
authority my fix time to tine
det er m ne.

(3) The Selection of candidates for
service shall be rmade by the
conmittee by conducti ng a

conpetitive exanm nation and after

interviewi ng them"

The provi so which has been inserted by the amendnent of
10.5.1993 is as follows: -

"Provi ded that in any specific
circunstance the State Governnent
may, in consultation with t he

general Adm nistration Departnent
prescri be t he criteria and
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procedure for the selection of

candi dates. "

By publication in Madhya Pradesh Government Gazette
Extra Ordinary dated 7th of June, 1993 a further anendnent

was nade in Schedule Ill Itemat serial No.7 in colum 5 of
the Recr ui t nent Rul es by i nserting the fol l owi ng
qualification for recruitnent of L. D. Ts. (Assi st ant

Teachers): "Basic Training Certificate or B.Ed. Degree".

On 21.5.1993 the School Education Department proposed a
scheme for selection of Assistant Teachers wunder the said
proviso for the purposes of the Operation Black Board
Schene. It was proposed that selections would be made
district-wise by invitiing applications from enploynent
exchanges. The sel ection. would be made by selection
conmittees constituted in each district to be presided over
by a nominated officer in-each district. The administrative
departrment of the Government put up this scheme for approva
of the ~Governor and the CGovernor approved the proposal on
16.6.1993. On 30.7.1993 the Secretary, School Education
Departnment sent the file to the Secretary of the Genera
Admi ni stration Departnent for the purposes of approval under
the proviso to Rule 10(3). The Secretary, CGenera
Admi ni stration Departnent returned the file with there marks
"since the Admnistration Departnent approval of Hon ble
CGovernor had already been obtained the consent of the
CGeneral Administration Departnent was not essential". Wth
t he appr oval of t he Princi pal Secretary, CGener a
Admi ni stration Departnent, the file ~was returned to Schoo
Educati on Department. on 4.8.1993.

As a result, instruction were issued inthe exercise of
powers under the proviso the Rule 10(3), prescribing the
criteria as per amended Recruitnment Rul'es and procedure for
sel ection of eligible candi dates. The prescri bed
qualifications under Schedule IV as amended were: ' Basic
Training Certificate or B.Ed: qualification. District
Enmpl oyment  Exchanges were asked to sponsor eligible
candi dates from their list. The(selection was to/ be nmade
di strict-wi se. The Secretary, Education Departnent sent D. QO
letters in August 1993 to Deputy Directors of Education in
the State informing them about the decision of the State
Governnment for inplenentation of Operation Black Board
Scheme. Keeping in view the need for a tinme-bound progranme,
the recruitnent process was initiated and a tine-bound
programer to i mpl enent the schene was |aunched. The
instruction provided that the power to select Assistant
Teachers during 1993 was w thdrawn from the purview of
Juni or  Service Selection Board by G A D. order dated
19.5.1993. The selection of Assistant Teachers in 1993 wil |
be made by a Committee which shall be presided over by a
nom nated officer. The Revenue District shall be the unit
for selection of the teachers. The instruction- further
stated that the criteria for selection and the weight to be
gi ven on each head were a detailed in Schedule I11.

As a result, lists of eligible candi dates were obtained
fromDistrict Enploynent Oficers, who were matricul ates or
above and had B.T.I. or B.Ed. qualification. They were
interviewed by a Selection Cormittee in accordance with the
criteria in Schedule 111. Select lists were thereafter
prepared in the order of merit. Appointment letters were
i ssued to selected candidates in nost districts before these
were chall enged before the Tribunal. These assistant
teachers have been appointed initially on probation for a
peri od of two years and on successful conpletion of
probationary period their pay would be in accordance with
the m ni num of the regul ar scal e and adm ssi bl e al | owances.
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Al the original applications before the Tribunal who
have chal l enged the provisions for recruitnment of Assistant
Teachers under the Qperation Black Board Schene did not
possess the requisite qualifications for being selected
under the said schene as Assistant Teachers. Their nanes do
not figure anobng the lists forwarded by the concerned
District Enpl oynent Exchanges. Sur pri singly, the
applications filed by all these persons and/or groups before
the Tribunal did not nmake the sel ected/ appoi nted candi dates
who were directly affected by the outcome of their
applications, as party respondents. The Tribunal has passed
the i mpugned order w thout naking them parties or issuing
notice to any of them The entire exercise is seriously
di storted because of this om ssion. They have now filed the
present appeals after they have been granted |eave to file
the appeals. |In the case of Prabodh Verma & Os. Vs. State
of Utar Pradesh & Ors: (1984 [4] SCC 251 at page 273),
this court observed that in the case before themthere was a
serious defect” of non-joinder ~of necessary parties and the
only respondents to the Sangh's petition were the State of
Uttar Pradesh —and its concerned officers. The enpl oyees who
were directly concerned were not nmade parties -- not even by
joining some of them .in a representative capacity,
considering that their nunmber was too large for all of them
to be joined individually as respondents. This Court
observed that High Court ought not have decided a wit
petition under Article 226 of the Constitution wthout the
persons who would be vitally affected by its judgnment being
before it as respondents or at least sone of thembefore it
as respondents in a representative capaci ty. These
observations apply w th equal force here. The sane view has
been reiterated by this Court in Ishwar Singh & Os. Kuldip
Singh & Os. (1995 Supp [1] SCC 179), where the Court said
that a wit petition challenging selection and appoi ntnents
wi t hout i npl eading the selected candi dat es was not
mai ntai nable. (Vide also J. Jose Dhanapaul Vs. S. Thomas &
Os. (1996 |[3] SCC 581, paragraph 4). On this ground al one
the decision of the Tribunal is vitiated. However, even on
nerit we do not find that the judgnent of the Tribunal can
be sust ai ned.

The first contention is to the effect that the proviso
to Rule 10(3) is bad in | aw because it confers ungui ded and
excessi ve del egation of powers to that State Government in
the matter of criteria and procedure for recruitnent. Now,
the Recruitnent Rules have been framed under the proviso to
Article 309 of the Constitution of India. These Rules, inter
alia, prescribe the procedure for selection and the criteria
for selection. The proviso which has been inserted in Rule
10(3) gives to the State Governnents in consultation with
the General Administration Departnent, power to prescribe
separate criteria and procedure for selection of candi dates
in specific circunmstances. The power to frame these criteria
and procedure is not delegated to any subordinate authority.
The very authority which framed the original Rules is
del egated the power to frame special Rules prescribing
criteria and procedure in specific circunstances in
consultation with the General Adm nistration Departnent. The
guestion of excessive del egati on does not, therefore, arise
because the rule-nmaking authority has given to itself the
power to prescribe criteria and procedure for selection in
speci fic circunstances.

In the case of W rknen of Meenakshi MIIs Ltd. & Os.
Vs. Meenakshi MIls Ltd. Anr. (1993 [3] SCC 336, at page
372), a Constitution Bench of this Court considered a
simlar question which arose before it and held that when
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the discretion is given to the Governnent itself and not to
a subordinate officer, it cannot be said that there is
excessive and uncontrolled del egation. The provision for
consi deration before the Court in that case was "the State
CGovernment or any authority so specified in this behalf".
The validity of this provision was assailed on the ground
that it gave unfettered and uncontrolled discretion tot he
State Governnment or to the offices authorised by it.
Rejecting this contention, this Court said that the
discretion is given in the first place to the State
CGovernment itself and not to a very subordinate officer like
the licensing officer. The fact that the power of del egation
is to be exercised by the State Governnent itself is a
saf eguard agai nst the abuse of this power of delegation

In the present case the criteria and procedure have to
be prescribed by the State Governnent itself in exercise of
power conferred on its by statutory Rules. This cannot be
consi dered as excessive del egation. Also. prescribing of
separate /criteria and procedure is permtted only in
specific circunstances. 1In the present case, the departure
fromnormal recruitnment process has been occasioned on
account of the time-bound programme of the Operation Bl ack
Board Schene. This necessitated a | arge nunber of Assistant
Teachers being recruited to strengthen the education
programme of the State within a time-bound schedule. If the
State Governnent felt that the existing procedure would be
unduly tinme-consumng, and provided a special procedure
which is not unfair, no objection can be raised to such
procedure when an express power has been conferred on the
State in this connection

It was next contended that the criteria and the
procedure prescribed under the proviso require consultation
with the GCeneral Administration Departnent. This was not
done. Fromthe facts which have been set out above, however,
it is clear that the schene which was franmed by the Centra
CGovernment  was pl aced by the ~Ceneral Admi ni stration
Departnent before the Governor  for approval and was sent
back to the School Education Departrment by the Genera
Admi ni stration Departnent. Wen a formal approval of the
CGener al Admi ni stration Depart ment was asked for
subsequently, it was poi nt ed out by t he CGener.al
Admi ni stration Departnent that this was not  required when
their departnent had itself obtained the approval of the
Governor to the scheme. This contention has, therefore, no
subst ance.

The next contention challenge the qualifications which
are prescribed by the anendnent to Scheduled II'l as being
unfair. The prescribed qualifications are Basic Training
Certificate or a B.Ed. Degree. It was contented that the
prescription of these qualifications is unreasonable and
di scrimnatory because there are other qualifications which
according to the original applicants, are equivalent and
whi ch shoul d have been included. It is urged that Mntessory
and Mahilla Bal Sevika Prasi kshan Pramanpatras and D ploma T
are equivalent qualifications. It has been pointed out by
the State that the B.T. Certificate qualification is
superior to the qualifications of D ploma T, Mntessory and
Mahi | | a Sevi ka Prasi kshan Pramanpatras. The <criteria for
sel ection of students. syllabus and period of training are
all different for pre-primary prasikshan (Mntessory) and
Bal Sevi ka Prasikshan. Mninmum qualification for adm ssion
is mddle school and Hi gh School and the period of training
in both the courses is one year only. For Diploma T the
mnimaqualification for admission is a Higher Secondary
School Education. For B.T.I. the minimum qualification is
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passing of the H gher Secondary School Examination in the
Second Division and the courses are also different. The
State Council of Educati onal Resear ch and Trai ni ng
consi dered the question of equival ence of B.T.l. and Di pl oma
Thi s reconmendati on was accepted by the State Government.
The State Governnent has, therefore, submitted that B.T.
qualification is superi or to the ot her training
qualification and, therefore, they have prescribed only B.T.
qualification apart froma B. Ed.

Looking to the above reasons set out by the State
CGovernment for recognising a B.T. qualification as superior
to Diploma T and other qualifications the exclusion of other
qualifications cannot be held to be discrimnatory or
unreasonabl e. A higher qualification which is prescribed for
a particular scheme cannot be considered as violative of
Article 14. Wen candi dates wth higher qualifications are
avai |l abl e, choosing theminstead of candidates with inferior
qualifications is not violation of Article 14 or 16.

The next ~ contention relates to inviting applications
from Enpl'oynent ~Exchanges instead of by advertisenent. This
procedur e has been resorted to looking to the requirenment of
a tine-bound scheme. The original applicants contended that
if the posts had been advertised, many others I|ike them
coul d have applied. The original applicants who so conplain
however, do not possess the requisite qualifications for the
post. As far as we can see fromthe record, nobody who had
the requisite qualifications, has conplained that he was
prevented from applying because advertisement was not
i ssued. What is nore inportant, in the special circunstances
requiring a speedier process of selection and appointnment,
applications were invited through enploynment exchanges for
1993 only. In this context, the special procedure adopted is
not unfair. The State has relied upon the case of Union of
India & Os. Vs. N Hargopal & Os. (1987 [3] SCC 308),
where Governnent instruction-enjoining that the filed of
choice should, in the first instance, be restricted to
candi dat es sponsored the first  instance, be restricted to
candi dat es sponsored by the Enpl oynent Exchanges, was uphel d
as not offending Article 14 and 16 of the Constitution. In
the case of Delhi Devel opment Horticulture Enployees’ Union
Vs. Delhi Admnistration, Delhi & O's. (1992 [4] SCC 99, at
page 111). this Court approved of recruitnent through
enpl oyment Exchanges as a net hod of preventing nal practices.
But in the subsequent and nore recent case of Excise
Superi nt ended Mal kapatnam Krishna District A P. V. KB N
Vi sweshwara Rao & Ors. [(1996) 6 SCC 216], this Court has
di stingui shed Union of India V. Hargopal (supra) on the
basis of special facts of that case. It has observed that
the better course for the State would be to invite
applications from enploynment exchanges as well  as to
advertise and also give wde publicity through TV, Radio
etc. The Court had to consider whether persons who had
applied directly and not through enpl oynment exchange shoul d
be consi der ed. The Court uphel d their claim_ for
consi derati on.

There are different nmethods of inviting applications.
The nethod adopted in the exigencies of the situation in the
present case not be |labelled as unfair, particularly when,
at the relevant time, the two wearlier decisions of this
Court were in vogue.

We do not see any reason to fault procedure prescribed
or the qualifications prescribed or to set aside these
sel ections and consequent appointrments since none of the
grounds on which the amendnents, circulars and selection
have been challenged, is sustainable in |aw. W have been
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inforned that after the stay of the judgnent of the Tribuna
by this Court, those who were sel ected/ appoi nted under the
prescri bed procedure have been given appointnents and they
have been functioning as Assistant Teachers. In the case of
sel ected candidates not joining, the persons Kkept on the
relevant waiting list in order of merit have been given
appoi ntnents. There is no reason to set aside these
appoi nt nent s.

In the prem ses, the inmpugned anmendnents to the
Recruitnment Rules as also the circulars relating to the
procedure for selection and the criteria for selection are
upheld. Al these are allowed and the inpugned judgnments and
orders of the Tribunal ‘are set aside. There will, however,
be no order as to costs.




