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Both these appeals arise out of two orders passed on 25.2.2004 and

18. 6. 2004 by the High Court of Andhra Pradesh convicting and sentencing
accused - appellant under Section 376 of the Indian Penal Code (for short,

| PC) to undergo rigorous-inprisonment for 7 years and fine of Rs. 100/-, in
default, to further undergo sinple inprisonnent for one week and under
Section 417, IPC a fine of Rs. 100/-, in default, to further undergo sinmple

i mprisonnment for one week, therefore, they are disposed of by this comon
order.

Brief facts giving rise to both these appeals are that prosecutrix (PW)
used to attend cooking in her sister’'s (PW) house in day tine, as her
sister was attending to agricultural operations. The accused used to visit
the house of P.W2 during day tine between 11.00 a.m and 12.00 noon
regularly while PW1 was al one and persuaded her to have sexual intercourse
by telling her that he would marry her. PW resisted for this for sonetine
but later on one day, the accused cane to the house of PW in her absence,
cl osed the doors and conmitted forcible sexual intercourse with PWM agai nst
her will and consent. Wen she protested as to why he spoiled her life,
accused prom sed that he would marry her. Subsequently, the process
continued for some tinme. Accused used to cone-in the noon and had sexua
intercourse with PWM. Wen she becane pregnant she inforned the accused and
he gave tablets for abortion in order to get rid of pregnancy which did not
wor k. Subsequently, PWL insisted the accused to marry her. The accused
informed PW that as his parents were not agreeing for the marriage, he
woul d not marry her. PW brought this fact to the notice of her sister -
PW2. Thereafter, the matter was reported to the Panchayat. The accused
accepted the guilt and prom sed to marry PW but subsequently, he absconded
fromthe village. Since the persuasion could not fructify, PW |odged a
report against the accused to police and, therefore, the police registered
a case as per the prosecutrix report for the offences puni shabl e under
Sections 376 and 417.1PC. After conpletion of investigation, police filed a
chal | an agai nst the accused. The accused deni ed the charges. Prosecution in
support of its case exam ned PW - Prosecutrix, PW -sister of Prosecutrix
and other w tnesses. Prosecutrix was sent for nedical exam nation and PV -
Smt. G Pushpavalli -exam ned PW. She found that PW was pregnant at the
time of exami nation and the age of pregnancy is 20-22 weeks. She was al so
exam ned by Dr. Y.Jagannadha Rao - PWLO who was working as a Professor of
Forensi ¢ Medi ci nes. He confirmed about the pregnancy. He al so exani ned the
age of the prosecutrix and on the basis of X-Ray exam nation and ot her

physi cal features opined that the age of PWM was not |ess than 15 years and
not nmore than 17 years at the tinme of exam nation

Lear ned Assistant Sessions Judge after recording all the necessary evidence
and after hearing the parties acquitted the accused for the offences under
Section 417 as well as 376 of | PC. Aggrieved against the order of acquitta
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appeal was preferred by the State before the Hi gh Court. The Hi gh Court
after exam ning the evidence canme to the conclusion that so far as the age
of prosecutrix is concerned, in view of the testinony of PWMO who conducted
t he physical examination of the prosecutrix and has opined that she is not

| ess than 15 years and not nore than 17 years at the time of exam nation
and there can be error of age as -1 or +1 in either way, it is highly

doubt ful whether the age of PW is below 16 years and opined that she is
nore than 16 years of age. So far as the age of the prosecutrix was
concerned, she cannot be said to be bel ow 16 years.

However, the High Court found that testinmony of PW being truthful that she
had sexual intercourse with the accused with the promse to nmarry attracts
the category of the of fence puni shable under Section 376 as well as 417 of

| PC. The Hi gh Court further found that in view of the statenent of
prosecutrix, the accused gave a pronise which was false right fromthe

begi nni ng and under the mi sconception of fact the prosecutrix subnitted to
the lust of the accused and, therefore, the Hi gh Court found the accused
gui lty under Sections 376 and 417 of |PC.

Since the acquittal was being reversed and accused was found guilty the

H gh Court deferred the inposition of sentence till the exam nation of the
accused as to the quantum of sentence. The Hi gh Court, however, directed
the | earned Sessions Judge to sunmon the accused for exam ning about the
guantum of sentence, therefore, record was sent back to the Sessions Judge
for necessary evidence to be recorded for inposition of sentence. The
Sessi ons Judge took up the matter and after recordi ng necessary findings
sent the record back to the H gh Court and the Hi gh Court by order dated
18. 6.2004, on the basis of the evidence recorded by the Sessions Judge,
convi cted the accused - appellant under Sections 376 and 417 of |PC and
sentenced the accused to undergo-rigorous inprisonnent for a period of
seven years for the of fence puni shabl e under Section 376 | PC and al so
sentenced to pay a fine of Rs. 100/-, in default, to suffer sinple

i mprisonnent for one week. The accused was al so convicted and sentenced to
pay a fine of Rs. 1007 for the offence punishable under Section 417 of |IPC
in default, to suffer sinple inprisonment for one week.

Bei ng aggri eved agai nst both the orders i.e. one dated 25.2.2004 whereby he
was found guilty and the second dated 18.6.2004 whereby he was sentenced as
af oresaid, the accused filed these two appeals. Hence both these appeal s
are now bei ng di sposed of by a conmon judgrent-.

The question that falls for our considerationis that when the accused
conmitted sexual intercourse with the prosecutrix holding out a pronmise for
marri age whether this will anpunt to a consent or not? Section 375 of |IPC
enuner at es six circunstances wherein the sexual intercourse conmitted
amounts to rape which read as under

"First - Against her will.
Secondly - Wthout her consent.

Thirdly - Wth her consent, when her consent has been obtai ned by putting
her or any person in whomshe is interested in fear of death or of hurt.

Fourthly - Wth her consent, when the man knows that he is not her husband,
and that her consent is given because she believes that he is another man
to whom she is or believes herself to be lawfully married.

Fifthly - Wth her consent, when, at the time of giving such consent, by
reason of unsoundness of mind or intoxication or the adm nistration by him
personal Iy or through another of any stupefying or unwhol esone substance,
she is unable to understand the nature and consequences of that to which
she gives consent.

Sixthly - Wth or without her consent, when she is under sixteen years of
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age.

It is admitted fact that the sexual intercourse was comritted with the
prosecutrix by the accused. She had deposed unequivocally in her statenent
that after the death of her father she and her nother started residing at
Neel avathi Village. PW is her elder sister. She studied upto 4th cl ass.
She obtai ned puberty at the age of 12 years. She went to her sister’s (PW2)
house for giving help as her sister and brother-in-law used to go for
agricultural operations in the fields and used to return back in the
evening. During this tine she used to remain al one. She deposed that the
accused used to come to her sister’s house in between 11 a.m and 12 noon
daily and asked her for sexual intercourse with him She refused to
participate in the said act but the accused kept on persisting and
persuadi ng her. She resisted for about 3 nonths. She deposed that one day
the accused came to her - sister’s house at about 12 noon and cl osed the
doors and had sexual intercourse forcibly w thout her consent and agai nst
her will. Wen she asked the accused as to why he spoiled her life he gave
assurance that he would marry her and asked not to cry though, his parents
are not agreeing for the nmarriage. But on the basis of the assurance given
by the accused this process of sexual intercourse continued and he kept on
assuring that he would marry her. Thi's state of affair was not disclosed by
the prosecutrix to her sister. When she becanme pregnant she informed about
the pregnancy to the accused. He got certain tablets for abortion but they
did not work. When she was in the third month of pregnancy, she again
insisted for the marriage and the accused answered that his parents are not
agreeabl e. She al so deposed that had he not prom sed, she would not have

al | owed himsexual intercourse with her. Thereafter she informed her sister
(PW2) and her husband (PWB) and they asked the accused to marry her and the
accused infornmed that he would not marry with the prosecutrix. The question
was rai sed before the Panchayat of elders and the prosecutrix was present
in the Panchayat along with her sister and brother-in-law. Accused and his
father both attended the Panchayat and accused admitted about the illega
contacts with the prosecutrix and causi ng pregnancy. Accused asked for two
days’ time for marrying prosecutrix and the Panchayat accordi ngly granted
time. But after Panchayat neeting accused absconded fromthe village and
when the accused did not fulfil his prom se which was nmade before the
Panchayat exhibit P-1 was |odged at the Police Station

The question in the present case is whether this conduct of the accused
apparently falls under any of the six descriptions of Section 375 of IPC as
mentioned above. It is clear that the prsoecutrix had sexual intercourse
with the accused on the representati on made by the accused that he woul d
marry her. This was a fal se pronise held out by the accused. Had this

prom se not been given perhaps, she would not have perm tted the accused to
have sexual intercourse. Therefore, whether-this anmounts to a consent or
the accused obtained a consent by playing fraud on her. Section 90 of the

I ndi an Penal Code says that if the consent has been given under fear of
injury or a msconception of fact, such consent obtained, cannot be
construed to be valid consent. Section 90 reads as under

"Section 90 - Consent known to be given under fear “or msconception.- A
consent is not such a consent as it intended by any section of this Code,

if the consent is given by a person under fear of injury, or under a

m sconception of fact, and if the person doing the act knows, or has reason
to believe, that the consent was given in consequence of such fear or

nm sconception; or

Consent of insane person - if the consent is given by a person who, from
unsoundness of mnd, or intoxication, is unable to understand the nature
and consequence of that to which he gives his consent; or

Consent of child - unless the contrary appears fromthe context, if the
consent is given by a person who is under twelve years of age."

It appears that the intention of the accused as per the testinmny of PWM
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was, right fromthe beginning, not honest and he kept on prom sing that he
will marry her, till she becane pregnant. This kind of consent obtained by
the accused cannot be said to be any consent because she was under a

m sconception of fact that the accused intends to marry her, therefore, she
had submitted to sexual intercourse with him This fact is also admtted by
the accused that he had commtted sexual intercourse which is apparent from
the testinony of PW 1, 2 and 3 and before Panchayat of elders of the
village. It is nmore than clear that the accused nade a fal se prom se that
he would marry her. Therefore, the intention of the accused right fromthe
begi nni ng was not bona fide and the poor girl submtted to the lust of the
accused conpletely being msled by the accused who held out the pronise for
marriage. This kind of consent taken by the accused with clear intention
not to fulfil the prom se and persuaded the girl to believe that he is
going to marry her and obtained her consent for the sexual intercourse
under total m sconception, cannot be treated to be a consent. In this
connection, reference my be nmade to a decision of the Calcutta H gh Court
in the case of Jayanti Rani Panda v. State of Wst Bengal & Anr., (1984)
Cri.L.J.:1535. Inthat case it was observed that in order to conme within the
nmeani ng of m sconception of fact, the fact nust have an i medi ate

rel evance. It was al so observed that if a fully grown up girl consents to
the act of sexual intercourse on a promise of marriage and continues to

i ndul ge in such activity until she becones pregnant it is an act of

prom scuity on her part and not an act induced by mi sconception of fact and
it was held that Section 90 I PC cannot be invoked unless the court can be
assured that fromthe inception accused never intended to nmarry her
Therefore, it depends on case to case that what is the evidence led in the
matter. If it is fully grown up girl who gave the consent then it is

di fferent case but ‘a girl whose age is very tender and she is giving a
consent after persuasion of three months on the prom se that the accused
will marry her which he never intended to fulfil right fromthe begi nning
which is apparent fromthe conduct of the accused, in our opinion, Section
90 can be invoked. Therefore, so far asJayanti Rani Panda (supra) is
concerned, the porseuctirx was aged 21-22 years old. But, here in the
present case the age of the girl was very tender between 15-16 years.
Therefore, Jayanti Rani Panda’s case is fully distinguishable on facts. It

is always matter of evidence whether the consent was obtained willingly or
consent has been obtai ned by holding a false prom se which the accused
never intended to fulfil. If the court of facts come to the conclusion that

the consent has been obtai ned under m sconcepti on and 'the accused persuaded
a girl of tender age that he would marry her then in that case it can

al ways be said that such consent was not obtained voluntarily but under a

m sconception of fact and the accused right fromthe begi nni ng never
intended to fulfil the promi se. Such consent cannot condone the offence.
Rel i ance can al so be nade in the case of Enperor v. Missammat Soma reported
in (1917) Crl. Law Journal Reports 18 (Vol.18). In that case the question
of consent arose in the context of an allegation of kidnapping of a ninor
girl. It was held that the intention of the accused was to nmarry the girl
to one Dayaram and she obtai ned Kujan’s consent to take away the girl by

m srepresenting her intention. In that context it was held that at the tine
of taking away the girl there was a positive msrepresentation i.e. taking
the girls to the tenple at Jawal a Mukhi and thereafter they halted for the
night in Kutiya (hut) sone three miles distance from Pragpur and met Daya
Ram Bhag Mal and Musammat Mansa and Musammat Sarasti was forced into
marryi ng Daya Ram This act was found to be act of kidnapping w thout
consent. But, in the instant case, a girl though aged 16 years was
persuaded to sexual intercourse with the assurance of marriage which the
accused never intended to fulfil and it was totally under m sconception on
the part of the victimthat the accused is likely to marry her, therefore,
she submitted to the lust of the accused. Such fraudul ent consent cannot be
said to be a consent so as to condone the offence of the accused. CQur
attention was also invited to the decision of this Court in the case of
Deelip Singh Alias Dilip Kumar v. State of Bihar, [2005] 1 SCC 88 wherein
this Court took the view that prosecturix had taken a consci ous decision to
participate in the sexual act only on being inpressed by the accused who
prom sed to marry her. But accused’'s promi se was not false fromits
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inception with the intention to seduce her to sexual act. Therefore, this
case is fully distinguished fromthe facts as this Court found that the
accused promise was not false fromits inception. But in the present case
we found that first accused committed rape on victimagainst her will and
consent but subsequently, he held out a hope of marrying her and conti nued
to satisfy his lust. Therefore, it is apparent in this case that the
accused had no intention to nmarry and it becane further evident when
Panchayat was convened and he admitted that he had conmmitted sexua
intercourse with the victimand al so assured her to nmarry within 2 days but
did not turn up to fulfil his prom se before the Panchayat. This conduct of
the accused stands out to hold himguilty. Wat is a voluntary consent and
what is not a voluntary consent depends on the facts of each case. |In order
to appreciate the testinmony, one has to see the factors |ike the age of the
girl, her education and her status in the society and |i kew se the socia
status of the boy. If the attending circunstances |lead to the concl usion
that it was not only the accused but prosecutrix was al so equal ly keen
then in that case the offence i's condoned. But in case a poor girl placed
in a peculiar circunstance where her father has died and she does not
under st and what the consequences may result for indulging into such acts
and when the accused promised to nmarry but he never intended to marry right
fromthe beginning then the consent of the girl is of no consequence and
falls in the second category as enunmerated in Section 375 -"wi thout her
consent". A consent obtained by msconception while playing a fraud i s not
a consent.

In this connection our attention was also invited to the decision of this
Court in the case of Udav v. State of Karnataka, [2003] 4 SCC 46. In this
case al so this Court held that for detern ning whether consent given by the
prosecutrix was voluntary or under -a m sconception of fact, no straitjacket
formula can be laid down but follow ng factors stand out; (i) where a girl
was of 19 years of age and had sufficient intelligence to understand the
significance and noral quality of the act she was consenting to; (ii) she
was consci ous of the fact that her marriage was difficult on account of
caste considerations; (iii) it was-difficult to inpute to the appell ant
know edge the prosecutrix had consented in consequence of a m sconception
of fact arising fromhis promse, and (iv) there was no evidence to prove
concl usively that the appellant never intended to marry the prosecutrix. On
the basis of the above factors this Court did not feel persuaded to hold
that consent was obtained by m sconception of facts on the part of the
victim But as already nmentioned above, in the present case we are
satisfied that | ooking to the antecedent and subsequent events that the
accused never intended to fulfil the promise of marriage, this was not a
case where the accused was deeply in love. In the present case in our hand
the accused persuaded her for couple of nonths but she resisted it

t hroughout. But, on one day he cane to the house of her sister and cl osed
the doors and commtted forcible sexual intercourse against her wll and
consent, holding out a promise for narriage and continued to satisfy his
lust. Therefore, this case stands entirely on different footing. W may aid
a word of caution that the court of fact while appreciating evidence in
such cases shoul d closely scrutinize evidence while taking into
consideration the factors |like the age of the girl, her education, her
soci al status and |ikew se the social status of the boy.

In the case of Reg. v. WIliam Case, (a) (1850) Crl. Law Cases 220 (\Vol.

V) if a girl does not resist intercourse in consequence of

m sapprehension, this will not ambunt to a consent on her part. It was held
that where a nedical nman, to whoma girl of fourteen years of age was sent
for professional advice, had crimnal connection with her, she nmaking no
resi stance froma bona fide belief that he was treating her nedically, he
could be convicted for rape.

Simlarly, in the case of The Queen v. Flattery (1877) 2 BD 410 where the
accused professed to give nmedical advice for noney, and a girl of nineteen
consulted himwith respect to illness fromwhich she was suffering, and he
advi sed that a surgical operation should be performed and, under pretence
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of performing it, had carnal intercourse with her, it was held that he was
guilty of rape.

Li kewi se, in the case of The King v. WIlliams (1923)1 KB 340 the accused
was engaged to give lessons in singing and voice production to the girl of
si xteen years of age had sexual intercourse with her under the pretence
that her breathing was not quite right and he had to perform an operation
to enable her to produce her voice properly. The girl submitted to what was
done under the belief, wilfully and fraudul ently induced by the accused
that she was being nedically and surgically treated by the accused and not
with any intention that he should have sexual intercourse with her. It was
hel d that the accused was guilty of rape.

In this connection reference nmay be made to the amendnent nade in the

I ndi an Evi dence Act. Section 114 A was introduced and the presunption has
been raised as to the absence of consent in certain prosecutions for rape.
Section 114- A reads as under

‘Section 114 A- Presunption as to the absence of consent in certain
prosecuti'ons for rape.- In a prosecution for rape under . (a) or d.(b)
or d.(c)y-or C. (d) or . (e) or C. (g) of sub-section (2) of Section
376 of the Indian Penal Code (45 of 1860), where sexual intercourse by the
accused is proved and the question is whether it was w thout the consent of
the woman al |l eged to have been raped and she states in her evidence before
the court that she/did not consent, the Court shall presune that she did
not consent."

I f sexual intercourse has been committed by the accused and if it is proved
that it was w thout the consent of the prosecutrix and she states in her

evi dence before the court that she did not consent, the court shall presume
that she did not consent. Presunption has been introduced by the

| egislature in the Evidence Act | ooking to atrocities comitted against
worren and in the instant case as per the statenment of PW she resisted and
she did not give consent to the accused at the first instance and he
conmitted the rape on her. The accused gave her assurance that he woul d
marry her and continued to satisfy his lust till she became pregnant and it
becanme clear that the accused did not wish to marry her

In the present case in view of the facts as nentioned above we are
satisfied that the consent which had been obtained by the accused was not a
vol untary one which was given by her under misconception of fact that the
accused would marry her but this is not a consent in law. This is nore
evident fromthe testinony of P as well as PW who was functioning as
Panchayat where the accused admitted that he had comitted sexua

i ntercourse and pronmised to marry her but he absconded despite the prom se
made before the Panchayat. That shows that the accused had no intention to
marry her right fromthe beginning and committed sexual intercourse totally
under the m sconception of fact by prosecutrix that he would marry her
Therefore, we are satisfied that the conviction and sentence awarded to the
appel lant is correct and no case is nade out for our interference. The
appeal s are di sni ssed.




