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ACT:

I ndian Penal Code: Sections 34, 360 and 376---Prosecu-
tion-Duty of--Lead reliable evidence--Establish wi t hout
reasonabl e doubt those guilty of offence.

HEADNOTE

A young woman of 29, Km- Chandrakala, ~was travelling
from Goa to Bonbay. The bus stopped at about 9.15 p.m at
Bhar ana Naka near the hotel belonging to accused no. 5, for
nmeal s. Chandrakal a along with the ot her passengers got down,
and she proceeded towards certain structure near a tree for
attending call of nature. It is alleged that while she was
in the posture of urinating near the structure, accused no.
1 (appellant no. 1), who was a waiter in the hotel, cane
frombehind, lifted her and carried her away forcibly. It is
sai d that accused no. 8 (appellant no. 2) and accused 'no. 9
(appellant no. 3) also joined. This part of the story has
been supported by three eye witnesses of tenser age.

Accused no. 8 is the son of accused no. 5, and accused
no. 9 is a friend of accused no. 8.

The dead body of Chandrakal a was di scovered the next
afternoon. Fromthe evidence it appeared that the victimwas
deprived of her clothes which were avail abl e but not at the
appropriate place. Several gold ornanents were still on her
person. Her purse was al so found which contai ned sonme nobney,
and a chit of paper, described as suicide note.

The nedical evidence fully established that she was
nmurdered by throttling and was al so victimof rape:

Initially, the nenbers of the crewof the bus were
suspected of being involved in the crime, and the Sub-In-
spector, Khed Police Station--M. Ghosal kar, arrested al
the five nenbers of its crew.

Controversy arose as to whether the police investigation
was proceeding on the right lines or not. Thereupon, the
Deputy i nspector
69

CGeneral of Police passed an order for further investigation
to be continued by another officer--M. MV. Kulkarni--be-
longing to the Criminal Investigation Departnent, Pune. In
the course of investigation, it becane clear to Detective
I nspector Kul karni that the nenbers of the crew of the bus
were innocent. He accordingly sent a report under section
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169 of the Code of Crimnal Procedure, 1973 for their dis-
char ge.

After further investigations, nine persons including the
present appellants were put on trial for offences against
various sections of the Indian Penal Code. Eight of the
accused persons were acquitted by the trial court while
accused no. 1 was convicted for offences punishable under
section 366 and section 376 read with section 34. |I.P.C. He
was however acquitted of the nurder charge.

Two separate appeals were filed, one by the State
agai nst the order of acquittal and the other by the convict-
ed accused no. 1.

The Hi gh Court nmintained the conviction and sentence of
accused no. 1, and further convicted himunder section 302
read wth section 34, I.P.C. The High Court also convicted
accused nos. 8 and 9 under section 366 and section 376, read
with section 34 I'.P.C.-They were further convicted under
section 302 read with section 34 |I.P.C. and sentenced to
i mprisonnent for life.

Before “this Court it was inter alia contended that the
(i) the detective Inspector Kul karni was interested both for
his personal satisfaction and for the advancement of his
career to obtain a conviction in the case, and the possibil -
ity of his procuring fal'se evidence therefore could not be
ruled out; and (ii) in view of the order in favour of the
nmenbers of the crew, this case could not have been re-opened
later, as the order was judicial in nature and closed the
case once for all

Di smssing the appeal of appellant No. 1 and allow ng
the appeal of appellants Nos. 2 and 3, this Court,

HELD: (1) The Hi gh Court has rightly pointed out the
evidence and the telling circunstances for comng to the
conclusion that the investigation in the case, while it was
in the hands of Khed Police Station, was under the influence
of outside agency and the policy officers were directly
associated in attenpting to procure fal se evidence | agai nst
i nnocent persons. [ 70E-F]

70

(2) Having considered the evidence and the circunstances
in the case, it is not permissible to presune that the C D
I nspector Kul karni coul d have fabricated fal se evidence to
implicate innocent persons as nurderers in order to satisfy
his ego or to advance his future prospects in his career in
absence of cogent material or acceptable circunstances, to
support such presunption. The manner in which he proceeded
in the case does not |eave any room for doubt  against his
bona fides. [75H 76B]

(3) It was nmanifest that the suicide note was a forged
docunent and was planted with a view to mslead the investi-
gating nmachinery. |1t can safely be presuned that it/ nust
have been done either by the real culprit or sonebody deeply
interested in shielding himfromthe process of law. | [75E
783G

(4) So far as the accused no. 1 is concerned, there does
not appear to be any doubt that he caught hold of Chandraka-
la from behind and walked away in the dark. The notive
appears to be apparent that she was forcibly carried away
for the purpose of rape. The Chenical Analyser’s report
proves that the deceased was subjected to sexual intercourse
and the facts that she was killed in the process and the
accused no. 1 got scratches on his face caused by human
nails, along with the evidence of the eye witnesses, fully
establish that the accused no. 1 had conmitted rape on her
Even if it be assunmed in his favour that the actual acts of
rape and rmurder were performed by his acconplices, he cannot




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 3

escape the crimnal liability. [81 A-D

(5) The order approving the report under section 169 Cr
P.C. was not an order of acquittal so as to bar a second
trial. It was not even an order of discharge. [78D

Pradyum Narain Pandey v. State and Another, [1968] ALJ
768 referred to.

(6) Theft could not have been the cause of her death is
anply denonstrated by the fact that the ornanents on her
person were |left behind by the crinminals. [78H]

(7) The case of the other two appellants is clearly distin-
gui shable fromthat of the appellant no. 1. P.W 14 in her
evidence did not claimto have identified either of them
She stated that after she saw the appellant no. 1 catching
hold of Chandrakal a from behind, she observed two persons
noving in that direction, but she did not claim that they
were appellants nos. 2 and 3. Even those two wunidentified
persons were seen
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by the wtness nerely proceeding in the direction where
appel l ant. _no. 1 had forcibly caught hold of Chandrakal a.
They therefore, are entitled to benefit of doubt. Their
appeal is allowed and their conviction and sentence set
aside. [81lE-G
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