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Cvil Appeal No. 1137 of 2002

The di spute involved in this civil appeal is as regards the
assessabl e val ue of the Ceranic Capacitors and D odes
i nported by the inmporter fromMs Pearl |ndustrial Conpany
of Hong Kong during the period February, 1996 to July, 1996.
The inporter had declared the price of Ceranic Capacitors @
Hong Kong $ 6 per 1000 pcs. and the CIF price of the
consi gnnent of di odes was declared as Hong Kong $ 29406.

2. The facts giving rise to this civil appeal are as foll ows.
The respondent had i nported six consignments of ceramc
capaci tors and one consignment of diodes from Hong Kong
during the above period. The goods were shipped from Hong
Kong by M's Conmpo Export of Hong Kong and M's Pear

I ndustrial Conpany of Hong Kong. The price of ceramc
capacitors was declared by the respondent in its Bill of Entry
@HK$ 6.00 per 1000 pcs. whereas the price of diodes was
declared @HK $ 29406 CIF as reflected in the invoices. On
27.4.1998 a show cause notice was issued by the Assistant
Conmi ssi oner of Customs, Calcutta alleging inter alia that as
per the overseas investigation report of the Hong Kong
Custons and Excise Departnent the declared price did not
represent the transaction value under Rule 4 of the Custons
Val uation (Determ nation of Price of Inported Goods) Rules,
1988 (" Custonms Valuation Rules") as the price actually paid
appeared to be different than the declared price and that the
i mporter had under-invoiced the value of the goods to evade
huge anmount of the Governnment’s revenue. At this stage, it
may be pointed out that in the show cause notice the
Assi st ant Conm ssioner had specifically invoked Rule 8 of the
Custons Val uation Rul es, 1988, which was subsequently

given up by the Departnent. Be that as it may, the inporter
was asked to show cause as to why the value of the

consi gnnents in question should not be enhanced based on

the export declaration under Rule 8 of the Custons Val uation
Rul es made by the Foreign Supplier. Accordingly, vide the

af orestat ed show cause notice, the Assistant Conmi ssioner

rai sed a demand for the differential duty of Rs. 28,04, 831.40




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

8

and fine in lieu of confiscation. In reply, the inporter denied
the above allegations. In reply, it was submtted that the show
cause notice was based sol ely upon the purported

i nvestigation report of Hong Kong Custons and Exci se duty;

that the said report was acconpani ed by xerox copies of the
export declarations; that the xerox copies did not bear the sea
or signature of the custons officials in Hong Kong; that the
authenticity of the declaration was doubtful; that the

decl arati ons were not the correct reproduction of the origina
and that there were endorsenents to the effect that the
docunents shall not be used against any third party or in any

| egal proceedings. In other words, the inporter contended that
the charge of under-val uati on cannot be based on xerox copies
of the declarations which were not even certified by the
conpetent authority in Hong Kong. According to the inporter,
such decl arations had no bearing upon the actual sale price of
the goods in the hands of Hong Kong exporters. According to

the inporter, there was no allegation in the show cause notice
that it had paid higher value to the supplier than that declared
by it in'the Bill of Entry. Before the Assistant Comi ssioner
the inporter supported the declared price nentioned in the

Bill of Entry by relying upon-various contenporaneous

i mports made during the above period by other inporters

whereas the price declared for identical goods was the sane as
the price declared by the inporter in the present case inits
Bill of Entry. It was further submitted by the inporter that it
was not open for the Assistant Conm ssioner to adjudicate the
val ue under Rule 8 without going sequentially fromRule 5 to
Rule 6 and Rule 6 to Rule 7 onwards. The inporter further
contended that, in the present case, the value of the goods
coul d have been determned internms of Rule 5 and, therefore,
there was no question of invoking Rule 8. In this connection
reliance was placed on the judgnent of this Court in the case
of Eicher Tractors Ltd. v. Conmi ssioner of Custons,

Munbai reported in 2000(122)E.L.T. 321

3. The above argunents of the inporter were rejected. The
show cause notice and the demand | evied was confirned.

Aggri eved by the aforesaid decision, the matter was carried in
appeal to the Customs, Excise and Gold (Control) Appellate

Tri bunal (CEGAT). The Tribunal allowed the appeal by hol ding
that xerox copies of the export declarations, even though
procured from Hong Kong custons wi |l not make such

decl arati ons genui ne declarations. According to the Tribunal
the origin of the goods was from Chi na/ Tiwan, therefore, there
was a possibility of the export declaration price being on the
hi gher side (over invoiced). This was in view of the fact that in
some of the above countries, the goods are subsidized by the
concerned Governnents. Huge subsidies are given based on

the export declaration price. Simlarly, incentives are al so
given in that regard. This possibility has not been rejected by
the adjudicating authority. Even according to the adjudicating
authority, the Hong Kong supplier mght have inflated the

price in order to earn export incentives and if that be the case
then according to the Tribunal, the export declaration nade by
the Hong Kong supplier cannot be made the basis for

i ncreasing the value of the goods in India. Further, according
to the Tribunal, in the present case, the inporter has relied
upon instances of inport of identical goods at identical rates
by other inporters fromthe sanme supplier (namely, Ms Pear

I ndustrial Conpany, Hong Kong) during the aforesaid period.

The Departnent had accepted those rates. This evidence |ed

by the inporter herein has not been rebutted. It had not been
di scussed by the adjudicating authority. In the circunmstances,
the Tribunal allowed the appeal filed by the inmporter. Hence,
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this civil appeal has been filed by the Departnent.

4, At the outset, we quote hereinbel ow Section 2(41),
Section 14(1) and Section 14(1A) of the Custons Act, 1962,
it stood at the relevant tine:

"2(41) "value", in relation to any goods, means
the val ue thereof determ ned in accordance

with the provisions of sub-section (1) of section
14.

XX

14. Valuation of goods for purposes of
assessment. \026 (1) For the purposes of the
Custons Tariff Act, 1975 (51 of 1975), or any
other law for the tine being in force

wher eunder a duty of custons is chargeable

on any goods by reference to their value, the
val ue of 'such goods shall be deened to be the
price at which such or |ike goods are ordinarily
sold, or offered for sale, for delivery at the tine
and pl ace of inportation or exportation, as the
case may be, in the course of internationa
trade, where the seller and the buyer have no
interest in the business of each other and the
price is the sole consideration for the sale or
offer for sale:

Provi ded that such price shall be

calculated with reference to the rate of

exchange as in force on the date on which a

bill of entry is presented under section 46, or a
shipping bill or bill of export, as the case may
be, is presented under section 50.

(1A Subj ect to the provisions of sub-section
(1), the price referred to in that sub-section in
respect of inported goods shall be deternined

in accordance with the rules nmade in this

behal f."

5. W al so quote hereinbel ow Rule 4 of the Custons
Val uation (Determ nation of Price of |nported Goods) Rul es,
1988, as it stood at the relevant tine:

"4, Transaction value. \027 (1) The transaction
val ue of inmported goods shall be the price
actually paid or payable for the goods when

sold for export to India, adjusted in accordance
with the provisions of Rule 9 of these rules.

(2) The transaction value of inported goods
under sub-rule (1) above shall be accepted

Provi ded that \027

(a) there are no restrictions as to the
di sposition or use of the goods by the
buyer other than restrictions which \027
(i) are inmposed or required by |law or by
t he

i
he public authorities in India;

as
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or

(ii) l[inmt the geographical area in which
the goods may be resold; or

(iii) do not substantially affect the val ue
of the goods;

(b) the sale or price is not subject to same
condition or consideration for which a

val ue cannot be determ ned in respect of

t he goods bei ng val ued;

(c) no part of the proceeds of any
subsequent resal e, disposal or use of the
goods by the buyer will accrue directly or
indirectly to the seller, unless an
appropriate adjustnment can be made in
accordance with the provisions of Rule 9
of these rules; and

(d) the buyer and seller are not related, or
where the buyer and seller are rel ated,

that transaction valueis acceptable for

custons purposes under the provisions of
sub-rule (3) bel ow

(3) (a) Were the buyer and seller are related,
the transaction val ue shall be

accepted provided that the

exam nation of the circumstances of

the sale of the inported goods

i ndicate that the relationship didnot

i nfl uence the price.

(b) In a sale between rel ated persons, the
transaction val ue shall be accepted,

whenever the inporter denonstrates

that the decl ared val ue of the goods

bei ng val ued, cl osely approximtes to

one of the follow ng val ues

ascertained at or about the sanme tine

\ 027

(i) the transaction value of identical
goods, or of simlar goods, in

sal es to unrel ated buyers in

I ndi a;

(ii) the deductive value for identica
goods or simlar goods;

(iii) the conputed value for identica
goods or simlar goods.

Provided that in applying the

val ues used for conparison, due
account shall be taken of
denmonstrated difference in
comercial levels, quantity |evels,
adj ustments in accordance with the
provisions of Rule 9 of these rules
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and cost incurred by the seller in
sal es in which he and the buyer are
not rel ated;

(c) substitute val ues shall not be
est abl i shed under the provisions of
clause (b) of this sub-rule."

6. We do not find any nerit in this civil appeal for the
foll owi ng reasons. Value is derived fromthe price. Value is the
function of the price. This is the conceptual meaning of val ue.
Under Section 2(41), "value" is defined to mean val ue

determ ned in accordance with Section 14(1) of the Act.

Section 14 of the Custons Act, 1962 is the sole repository of

| aw governi ng val uati on-of goods. The Customs Val uation

Rul es, 1988 have been framed only in respect of inported

goods. There are no rul es governing the val uation of export
goods. ‘- That must be done based on Section 14 itself. In the
present case, the Departnment has charged the respondent -

i mporter ‘all'eging ms-declaration regarding the price. There is
no all egation of ms-declarationin the context of the
description of the goods. In the present case, the allegation is
of under-invoicing. The charge of under-invoicing has to be
supported by evidence of prices of contenporaneous inports

of like goods. It i's for the Departnent to prove that the
apparent is not the real. Under Section 2(41) of the Custons
Act, the word "value'! is defined in relation-to any goods to
nmean the val ue deternmined in accordance with the provisions

of Section 14(1). The value to be declared in the Bill of Entry is
the value referred to above and not nerely the invoice price.

On a plain reading of Section14(1) and Section 14(1A), it

envi sages that the value of any goods chargeable to ad val orem
duty has to be deened price as referred to-in Section 14(1).
Therefore, determ nation of such price has to be in accordance
with the relevant rules and subject to the provisions of Section
14(1). It is nade clear that Section 14(1) and Section 14(1A)
are not nutually exclusive. Therefore, the transaction val ue
under Rule 4 nust be the price paid or payable on such goods

at the tine and place of inportation in the course of
international trade. Section 14 is the deening provision. It

tal ks of deenmed val ue. The value is deened to be the price at

whi ch such goods are ordinarily sold or offered for sale, for
delivery at the time and place of inportation in the course of

i nternational trade where the seller and the buyer have no
interest in the business of each other and the price is the sole
consi deration for the sale or for offer for sale. Therefore, what
has to be seen by the Departnent is the value or cost of the

i nported goods at the time of inportation, i.e., at the time
when the goods reaches the custons barrier. Therefore, the

i nvoice price is not sacrosanct. However, before rejecting the

i nvoi ce price the Departnment has to give cogent reasons for

such rejection. This is because the invoice price forns the
basis of the transaction value. Therefore, before rejecting the
transaction value as incorrect or unacceptable, the

Departnment has to find out whether there are any inports of

i dentical goods or sinmilar goods at a higher price at around the
sane time. Unless the evidence is gathered in that regard, the
guestion of inporting Section 14(1A) does not arise. In the
absence of such evidence, invoice price has to be accepted as
the transaction value. Invoice is the evidence of value. Casting
suspi cion on invoice produced by the inporter is not sufficient
toreject it as evidence of value of inported goods. Under-

val uation has to be proved. |If the charge of under-val uation
cannot be supported either by evidence or information about
conparabl e inports, the benefit of doubt nust go to the
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importer. If the Departnent wants to allege under-valuation, it
nust nake detailed inquiries, collect material and al so
adequat e evi dence. Wen under-valuation is alleged, the
Department has to prove it by evidence or information about
conparabl e inports. For proving under-valuation, if the
Department relies on declaration made in the exporting

country, it has to show how such declarati on was procured.

W may clarify that strict rules of evidence do not apply to
adj udi cation proceedi ngs. They apply strictly to the courts’
proceedi ngs. However, even in adjudication proceedi ngs, the

AO has to exam ne the probative value of the documents on
which reliance is placed by the Department in support of its

al | egation of under-val uati on. Once the Departnent discharges
the burden of proof to the above extent by produci ng evi dence
of cont enporaneous inports at higher price, the onus shifts to
the inporter to establish that the invoice relied on by himis
valid. Therefore, the charge of under-invoicing has to be
supported by evidence of prices of contenporaneous inports

of like goods. Section 14(1) speaks of "deened val ue"
Therefore, invoice price canbe di sputed. However, it is for the
Departnment to prove that the invoice price is incorrect. \Wen
there is no evidence of contenporaneous inmports at a higher
price, the invoice price is'liable to be accepted. The value in
the export declaration may be relied upon for ascertai nnent of
t he assessabl e val ue under the Custons Val uation Rules and

not for determining the price at which goods are ordinarily
sold at the tine and place of inportation. This is where the
conceptual difference between val ue and price cones into

di scussi on.

7. Applying the above tests to the facts of the present case,
we find that there is no evidence fromthe side of the

Depart ment show ng cont enporaneous i nports at higher

price. On the contrary, the respondent inmporter has relied

upon cont enpor aneous inports fromthe same supplier

nanely, Ms Pearl Industrial Conpany, Hong Kong, which

i ndi cates conparabl e prices of like goods during the sane

period of inportation. This evidence has not been rebutted by
the Departrment. Further, in the present case, the Departnent

has relied upon export declaration nade by the foreign

supplier in Hong Kong. In this connection, we find that letters
wer e addressed by the Departnment to the I'ndian Comm ssion

which, in turn, requested detailed investigations to be carried
out by Hong Kong Custons Departnent. The Indian

Comm ssion has forwarded the export declarationsin origina

to the Custonms Departnent in India. One such letter is dated
19.9.1996. In the present case, the inporter has alleged that
the original declarations were with the Departnent. That

certain portions of the originals were not shown to the

i mporter despite the inmporter calling upon the adjudicating
authority to do so. Further, by way of Interlocutory Application
No. 4 in the present civil appeal, an application was noved by
the inporter calling upon the Department to produce the

original declaration in the Court. No reply has been filed to the
said I .A till date. In the circunmstances, we are of the view that
the Departrment had erred in rejecting the invoice subnitted

by the inporter herein as incorrect. Further, the Depart nent
recei ved fromthe Hong Kong supplier a Fax nessage dated
22.7.1996. That was produced before the Comm ssioner. In

that nessage, he had expl ained that the manufacturer of the

i mpugned goods was getting export rebates and, therefore, it is
possi bl e that the nmanufacturer had over-invoiced the price in
order to claimnore rebate. The goods were of Chinese origin

In the Fax nessage it is further stated by the foreign supplier
that he was required to show the export value on the higher
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side in order to claimthe incentives given by his Governnent.
Thi s explanation of the foreign supplier, in the present case,
had been accepted by the Conmi ssioner. In his order, the
Conmi ssi oner has not ruled out over-invoicing of the export

val ue by the foreign supplier in order to obtain incentives from
his Governnent. For the aforestated reasons, we find no
infirmty in the inpugned judgrment of the Tribunal

8. Bef ore concl udi ng, we nmay point out that in the present
case at the stage of show cause notice, the Depart nment

i nvoked Rule 8 on the ground that the invoice submtted by

the inporter was incorrect. In Eicher Tractors (supra) this

Court observed that Rule 4(1) of the Custons Valuation Rules
refers to the transaction value. Uilization of the word "the' as
definite article indicated that what should be accepted as the
transaction value for the purpose of assessment under the

Custons Act is the price actually paid by the inporter for the
particular transaction, unless it is unacceptable for the

reasons set out in Rule 4(2). In the said judgrment, it has been
further held that, the word payable’ in Rule 4(1) also refers to
the "transaction value" and payability in respect of the
transaction envi saged a situation where paynent of price

stood deferred. Therefore, this decision of the Suprene Court
directs the Revenue to decide the validity of the particular

val ue instead of rejecting the transaction value. W w sh,
however, to clarify that it is still open to the Departnent based
on evidence, to show that the declared priceis not the price at
whi ch |ike goods are sold or offered for sale ordinarily, which
words occur in Section 14(1). Lastly, it is inportant to note
that in the above decision of this Court in Eicher Tractors
(supra) this Court has held that the Departnent has to

proceed sequentially under Rules 5, 6 onwards and it is not

open to the Departnent to invoke Rul e 8 w thout sequentially
conplying with Rules 5, 6 and 7 even in _cases where the
transaction value is to be rejected under Rule 4. In the present
case, the show cause notice indicates that the Departnment had

i nvoked Rule 8 without conmplying with the earlier rules.

9. For the aforestated reasons, we find no infirmty in the
i mpugned judgnent of the Tribunal and accordingly Cvi
Appeal No. 1137/2002 is dismssed with no order as to costs.

Cvil Appeal Nos. 5517/2004 and 5518/ 2004

10. These two civil appeals are a sequel to our judgnent
delivered today in the case of Conm ssioner of Custons V.

M's South India Television (P) Ltd. vide G vil Appeal No.

1137/ 2002. W need not refer the present set of the facts in
detail once again. However, the Tribunal has held on facts that
the inport invoices issued by Hong Kong traders and-t he

export declarations filed by the sane traders before Hong Kong
Customs bear different values. No explanati on what soever has
been given for quoting two different values. Further, the
inmporters in the present cases have failed to file the

manuf acturer’s invoices in support of the value shown in the

i mport invoices. On the other hand, in the earlier matter (in
the case of Ms South India Television (P) Ltd.) a detail ed
expl anati on was of fered regardi ng the Governnment giving
incentives to exporters in China, which explanation is not
there in the present cases. For the aforestated reasons, we find
no infirmty in the judgnment of the Tribunal which has deci ded
the matter in favour of the Departnent.

11. Accordingly, both these Civil Appeal Nos. 5517 and 5518
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of 2004 filed by the inporters are dism ssed with no order as
to costs.




