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PETI TI ONER
COAL I NDI A LTD. & ANR

Vs.

RESPONDENT:
M S CONTI NENTAL TRANSPORT ANDCONSTRUCTI ON CORPORATI ON & ORS

DATE OF JUDGVENT: 18/ 03/ 1997

BENCH
S.C. AGRAWAL, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
[WTH Cl VIL APPEAL NO. 2005 OF 1997
@S.L.P. (Cvil) No. 26366 of 1995)]
JUDGMENT
S.C. AGRAWAL, J. :-

Speci al | eave granted.

These appeals are directed agai nst the judgnment of the
Calcutta High Court dated OCctober 31, 1995 in  appeals
arising out matters Nos. 940 and 941 of 1994 decided by the
| earned single Judge of the High Court by order dated Apri
6, 1995. Since they raise common questions, they are being
di sposed of together

In exercise of the power conferred on it by sub-rule
(2) of Rule 81 of the Defence of India Rules, 1939 the
Central Covernment has nade the Colliery Control Order, 1945
(hereinafter referred to as ‘the Colliery Control Oder’)
whi ch has been continued in force and is now in operation by
virtue of Section 16 of the Essential Commodities Act, 1955,
since coal is an essential comodity under Section 2(a)(ii)
of the said Act. The Colliery Control Order makes provisions
for regulating the production, supply and  distribution of
coal. The Colliery Control Oder postul ates that coal shal
be supplied by the colliery owner to a person engaged in the
busi ness of production, supply and distribution of or trade
or commerce in coal on the basis of an order of allotnment
issued by the Coal Controller. By Notification dated July
24, 1967, the Central Covernnent authorised a person to
acquire or purchase or to despatch or to divert or transfer,
wi thout any order of allotment or witten authority, non-
coking coal of all grades produced in all coal fields and
coking coal not required for metallurgical consuners —and
coal produced in Assam subject to the condition that such
coal shall be consuned within India. By Notification dated
June 4, 1992 the wearlier Notification dated July 24, 1967
was anended and the authorisation to acquire or purchase, or
to despatch or to divert or transfer, w thout any order of
allotment or witten authority, was given in respect of (i)
non- coki ng coal of all grades produced in the States of
Assam and Meghal aya, (ii) coking coal produced in the States
of Assam and Meghalaya which is not required for
met al | urgi cal consumers provided that such coki ng/ non- coki ng
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coal was not produced in the coal mnes of the Coal India
Limted or any of its subsidiaries, and (iii) the coal sold
under any Liberalised Sal es Schenme, franed by the Governnent
of India in the Mnistry of Coal, by the Coal India Linted
or any of its subsidiaries, and the Singareni Collieries
Conpany Limted, if such sale was not dependent on the
condition that such coal would be used by the first
purchaser only and was not nmeant for trading or sale. By
Notification dated August 25, 1993 there was further
amendnment in the Notification dated July 24, 1967, as
amended by Notification dated June 4, 1992, whereby in
respect of coal sold by Coal India Limted (for short ‘CIL")
or any of its subsidiaries under any liberalised sale schene
franed by the Governnment of India it was prescribed that the
collieries for which the coal is to be sold should be duly
approved for the purpose by the Governnent of India and that
the coal so sold ~would not, except in the case of actua
user, be subject to the injunction against trading or
resale. In accordance with said notification, Liberalised
Sal es Schene has been framed fromtime to time.

These appeals relate to sale of coal by Centra
Coalfields Linmted (for short ‘CCL'), a subsidiary of CIL
the appellant in the appeals.

In Cvil Appeal arising out of Special Leave Petition
No. 25983 of 1995/ we are concerned with the sale of coa
under the Liberalised Sales Schene-II| (for short "LSS-I11)
franmed by CIL in | August 1992 in pursuance of Notifications
dated July 24, 1967 and June 4, 1992. In Septenber 1992 CIL

published an advertisement in the ‘Statenment’ inviting
offers for purchase in  respect of coal offered for sale
under LSS-11. In the said advertisenment the quantity and

quality of coal that was being offered in the various
collieries belonging to the subsidiaries of CL were
speci fi ed. Anmong t he collieries ment i oned in t he
advertisenent were Urimari and Jarangdih collieries of CCL.

In respect of Urimari Colliery 1.35 |ac tonnes of G ade-6
Steam Coal was offered and in respect of Jarangdih Colliery
1.75 lac tonnes of Gade WIII  Steam Coal was offered. In
response to the said advertisement m s Continental Transport
and Construction Corporation, respondent No. 1 In both the
appeal s (hereinafter referred to as ‘the petitioners’). Sent
a letter dated September 16, 1992 to the General Manager
(Sales), CCL, offering to purchase 1.35 | ac tonnes of G ade-
B Steam Coal from Urinmari Colliery and 1.75 | ac tonnes of
G ade WIII Steam Coal from Jarangdih Colliery. By allotment
letter dated April 7, 1993, CCL allotted to the petitioners
32,400 MI' G ade-B Steam Coal fromUrinmari Colliery in Saya

area in response to the offer nmde by the petitioners on
Septenber 16. 1992. By another allotnment letter dated Apri

20/ 21, 1993 CCL allotted to the petitioners 50,750 Ml G ade
WIlIll Steam Coal from Jarangdih Colliery. The validity of
the said allotnments was up to March 31, 1994, but the period
of the said allotnments was extended. The case of the
petitioners is that Steam Coal at Uimari and Jarangdih
Collieries was not nmatching to the declared G ades-B and W
Il respectively and was of |lower grades. Sirka Colliery
falling in Argada area al so belongs to CCL. The petitioners,
having come to know that sufficient stocks of G ade-B Steam
Coal was available for disposal at Sirka Colliery, wote a
letter dated April 7, 1994 to the General Manager (Argada
area) of CCL, wherein it was nmentioned that 32,400 MI of
Grade-B Steam Coal from Uimari Colliery and 50,750 MI of
Grade WIIl Steam Coal from Jarangdih Colliery was allotted
to them vide allotnment letters dated April 7,1993 and Apri

20/ 21, 1993 respectively and that on account of non-
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availability of G ade-B Steam Coal at Urinmari Colliery and

Grade WIIl grade steamcoal at Jarangdih Colliery it would
not be possible for themto lift the required quantity of
coal. In the said letter it was also stated that the

petitioners had learnt that Sirka Colliery had huge stocks
of Grade-B Steam Coal to the tune of 4.16 |akh MI and that

he (General Manager) was willing to accept the diversion of
orders of other areas booked under LSS-Il1 to the tune of
2.00 lakhs MI in addition to other pending conm tnents and
or der s/ pr oposed del i veries to ot hers i ncl udi ng t he
petitioners. By the said letter the petitioners expressed
their willingness to accept the transfer of allotnent for
Steam Coal of Urimari and jarangdih Collieries. The CGenera
Manager was requested to  accept the proposal of the

petitioners at his level and intimte to the General Manager
(Sal es)/ CCL Headquarters for obtaining the formal approva
inthis regard. After receiving the said letter the Genera
Manager (A), Sirka, sent a communication dated April 8, 1994
to the General Manager (S&\W), CCL wherein he enclosed a copy
of the aforenmentioned letter of the petitioners dated Apri
7, 1994, - he stated that in view of the stock position of
4.16 lakhs Mr of coal~ at Sirka Colliery it has been
confirmed that in order to liquidate stocks such orders of
steam coal, if diverted from other areas, could be accepted
On April 9, 1994 the petitioners submtted a representation
to the Coal Controller for transfer of allotments of steam
coal from Urimari. and Jarangdih Collieries allotted by
CCL/ Headquarters under LSS-11 fromthese collieries to Sirka
Colliery of Argada area. In the said representation the
petitioners nentioned that quality of coal being produced at
Uimari Colliery was equivalent to Gade-D coal and at
Jarangdih Colliery also the quality of coal being produced
was equivalent to Gade WIV. It was stated that at Sirka
Colliery of Argada area there huge stocks of G ade-B Steam
Coal to the tune of 4.10 lakhs MI and it was pointed out
that the General Manager (Argada area) of CCL, in his letter
dated April 8, 1994, had recommended the request of the
petitioners for diversion of allotnents to Sirka Colliery
for favourable consideration and approval of the Genera
Manager (Sales)/CCL. A copy of the said letter ~of the
General Manager, Argada Area, Sirka dated April 8,1994 was
al so submitted along with the representation. By the said
representation the petitioners requested the Coal Controller
to issue a direction to the coal conpany for transfer of
allotments of St eam Coal from Uimari and Jarangdih
Collieries to Sirka Colliery for release of equivalent
gquantity of Steam Coal fromSirka Colliery. On the said
representation the Coal Controller, on April 12, 1994, sent
a communi cation to the Chairnman-cum managi ng Director, CCL
Ranchi referring to the letter dated April 7, 1994 submitted
by the petitioners to the General Manager, Argada area well
as letter dated April 8, 1994 fromthe GCeneral Manager
Argada addressed to the General manager (Sal es)/CCL wherein
he had recomended for acceptance of the transfer in order
to liquidate huge stocks of coal at Sirka Colliery. Inthe
said letter the Coal Controller has stated:-

"Havi ng not ed t he entire

circunstances and facts of the case

and the availability of steam coa

at Sirka you are advi sed to

forthwith give ef f ect to the

transfer of these allotments of

steam coal from Urinari/Jarangdih

collieries of steamcoal Gade B to

the party as requested area, at the
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earliest."

Cvil Appeal arising out of S.L.P. (Civil) No. 26366 of
1995 relates to sale of washery products on the basis of the
Notification dated July 245, 1967, before amendnent
i ntroduced therein by Notification dated June 4, 1992. On
January 17, 1991 an advertisement was published in the
‘Statesnan’ inviting offers for bulk purchase of rejects,
M ddlings, Slurry and Dirty Slurry in various washeries of
CCL including the Gdi washery. In response to the said
advertisenent, the petitioners, on March 2, 1991, subnitted
offers for purchase of 1,779,000 MI Slurry, 90,000 M
M ddlings and 90,000 MI Dirty Slurry. By letters dated My
11/14, 1991 CIL accepted the offer of the petitioners and
agreed to supply to the petitioners 1,79,000 MI Slurry
Grade-D, 90,000 Mr Mddlings G ade-F and 45,000 MI' Dirty
Slurry Grade-F from G di washery. Subsequently by letter
dated May 28, 1992 CCL approved- the transfer of 88,500 MI of
G ade-F Mddlings allotted to the petitioners to equival ent
gquantity of Grade-F Dirty Slurry to be delivered from G di
washery. By letter dated Septenber 18, 1993, the General
Manager (Argada area) of ~CCL refused to accede to the
request of the petitioners to allow delivery of Gade-D
Slurry also with G ade-F Dirty Slurry and reiterated that in
order to avoid possible malpractices of lifting of Slurry
agai nst orders of '‘Dirty Slurry, lifting both the products
concurrently was not possible. On Septenber 20, 1993, the
petitioners subnitted a representation to t he Coal
Controller requesting himto direct CCL to transfer their
allotment of 1,65,724 M of Slurry Gade-D to equivalent
quantity of Dirty Slurry Gade-F which was abundantly
avail able at the G di washery, On January 31, 1994 the Coal
Controller gave a direction to the Chairnman-cum nmanagi ng
Director, CCL Ranchi, to transfer 1,65,724 M of = G ade-D
Slurry to equivalent quantity of Gade-F Slurry in Gdi
washery. Since the direction of the Coal Controller was not
i mpl enented by CCL, the petitioners nmoved the Cal cutta Hi gh
Court by filing a wit Petition.and the H gh Court, 'by order
dated February 10, 1994, directed the appellants'to act in
terns of Coal Controller’'s letter dated January 31, 1994.
Thereupon by letter dated February 28, 1994, CCL confirmed
the transfer of 1,65,724 M of Gade-D Slurry to G ade-F
Slurry of G di washery. The case of the petitioners is that
with effect fromApril 1, 1994, CCL changed the grade of
Dirty Slurry of Gdi washery from G ade-F to Grade-E for the
year 1994-95 and increased its price by about Rs. 85/- per
MI. The petitioners subnmitted a representation to the Coal
Controller on April 2, 1994 in that regard. On April 7,
1994, the petitioners wote a letter to the General Manager
(Argada area) of CCL, wherein they stated that in view of
the difficulties mentioned in the said letter, it would not
be possible for them to lift the Dirty Slurry allotted to
themfrom G di washery and they sought transfer of their
allotments of Dirty Slurry to Steam Coal from Sirka/G di-
C/Religara collieries. By his letter dated April 8, 1994
addressed to the General WManager (S&\W), CCL, the GCeneral
Manager (Argada area), forwarded the said letter of the
petitioners for favourabl e consideration. On April 9, 1994
the petitioners submitted a representation to the Coal
Controller requesting himto transfer of their allotted
quantity of Dirty Slurry remaining to be booked and lifted
agai nst of Steam Coal by road from Sirka/ G di-C Religara
collieries. The Coal Controller, sent a conmunication dated
April 12, 1994 to the Chairnman-cum Managi ng Director, CCL,
wherein, after taking note of the representation dated April
7, 1994 submtted by the petitioners to the General Manager
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(Argada area) and the letter from the GCeneral Manager
Argada area to the General Manager (Sal es)/CCL dated Apri
8, 1994, he stated:-

" Havi ng not ed t he entire
circunstances and facts and the
avail ability of the coal at

Sirka/Religara/ G di-C desired to be

lifted by the party, you are

advised to forthwith effect to the

transfer of allotnments of Dirty

Slurry and in the party letter

dated 2.4.94 and 9.4.94 for rel ease

of equivalent quantity of steam

coal from Sirka/Religara/Gdi-C

collieries as requested for by them

and recommended by the. . concerned

area, at the earliest,"”

Since the directions cont ai ned in bot h the
conmuni cati ons of the Coal Controller dated April 12, 1994
addressed to the Chairnan-cum Managi ng Director of CCL were
not being inplemented by ~CCL, the petitioners on April 18,
1994, filed two wit petitions (Matters Nos 940-941 of 1994)
inthe Calcutta High Court. Both the wit Petitions were
di sposed of by a learned single Judge (Mtra J) by order
dated April 18, /1994 whereby the Chairnman-cum Managi ng
Director of CCL was directed to act” in terms of the
comuni cations dated April 12, 1994 sent by the Coa
Controller within ‘a fortnight fromthe date. This order was
passed by the | earned single Judge w thout issuing notice to
the appellants and by directing that a copy of the Wit
Petition be served upon. Ms. A Quraishi, Advocate as she
general |y appears on behalf of the Chairnman-Cum Managi ng
Director of CCL and the Chairnman-cum Managi ng Director of
CCL was directed to regularise -her _appointnment in the
matter. The said order of the |1earned single Judge was,
however, set aide in appeal by the Division Bench of the
H gh Court by order June 6, 1994 and the matter was remtted
for reconsideration on nerits. Thereafter, the matter was
consi dered by Samaresh Banerjee J. who, after issuing notice
to the parties, by his judgnent dated April 6,1995, all owed
both the wit petitions filed by the petitioners and
directed the appellants herein, who were respondents in the
Wit Petitions, to inplement the orders of the Coa
Controller dated April 12, 1994 forthwith. Letters Patent
Appeal s filed by the appell ants agai nst the saidjudgnent of
the | earned single Judge have been di snmi ssed by the Division
Bench of the Hgh Court (K C Agarwal CJ. ~and Tarun
Chatterjee J.) by the inpugned judgment dated Cctober 31
1995. Hence these appeal s.

We have heard Shri Dushyant A Dave and Shri Harish
Sal ve, the |earned senior counsel for the appellants in
these appeals, and Shri Shanti Bhushan, the |earned senior
counsel appearing for the petitioners in both the matters.
During the pendency of these matters in this Court, the
Union of India was inpleaded as a party. W have heard Shri
P.P. Mal hotra, the |earned senior counsel appearing for the
Uni on of I ndia.

W will first take wup the subnissions urged by Shr
Dave in Civil Appeal arising out of S.L.P. (Civil) No. 25983
of 1995 which relates to the contract for supply of Steam
Coal from Urimari and Jarangdih Collieries. The subm ssion
of Shri Dave is that wunder the said contract CCL had
undertaken to supply Gade-B Steam Coal from Ui mar
Colliery and Gade WIIIl Steam Coal from Jarangdih Colliery
under LSS-11 and that wunder the provisions of the Colliery
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Control Order the Coal Controller was not conpetent to give
a direction so as to nodify the terms of the contract and to
direct CCL to supply the said quantity and quality of Steam
Coal from another colliery, namely, Sirka Colliery, which
had not been offered for sale wunder LSS-11. |In order to
appreciate the aforesaid submssion of Shri Dave it 1is
necessary to briefly refer to various provisions of the
Colliery Control Oder and the Notification dated July 24,
1967, as anended by Notification

dated June 4, 1992 and August 25, 1993.

As indicated earlier, the Colliery Control Oder has
been nade with a view to regul ate the production, supply and
distribution of coal which is an essential comodity under
the Essential Commpdities Act, 1955. The expression "Coa
Controller" is definedin clause 2(1)(a) to nmean the person
appoi nted by the Central Government to hold the post of Coa
Controller and includes the Joint Coal Controller and Deputy
Coal Controller. Cause 3 enmpowers the Central Governnent to
prescribe the classes, grades, process into which coal may
be categorised and the specifications for each such cl ass,
grade or ~size of <coal. The sale price at which or the
maxi mum or the mninum-sale price or both, subject to which
coal may be sold by colliery owners is to be fixed by the
Central Governnent by notification in the official Gazette
and such notification may fix different prices for different
grades and sizes of coal and for different collieries
(clause 4). A colliery ower or his agent cannot sell, agree
to sell or offer 'to sell and no person can purchase, agree
to purchase, of offer to purchase, directly of through a
broker or a del-credere/agent coal froma colliery owner at
a price which is in excess of the price of the maximum price
fi xed under sub-clause (1) of clause 4 or below the price or
the mninmum price fixed under clause 4 (clause 5). In clause
6 provision has been nade for fixation of comrssion to be
paid by a colliery owner to a mddle man enpl oyed by him as
a broker and by the consunmer to the m ddle man who acts as
del -credere agent for him FEvery colliery owner, every
person to whomcoal is allotted under the Colliery Contro
Order and every other person engaged in the business of
production, supply and distribution of, -or trade and
commerce in coal, on being requested to do so, either by
notice served on him or by special or general direction
i ssued by the Coal Controller has to submt to that officer
such returns and other information, in such format w thin
such time, as may be specified in the notice of direction
(clause 7). The Central Covernment is enpowered to issue,
formtime to tinme, such direction as it thinksfit to any
colliery owner regulating the disposal of his stocks of coa
or of the expected output of coal in the colliery of coal or
of the expected output of coal in the colliery during any
period. Such direction can be as to the class, grade, size
and quantity of coal which nay be disposed or and person or
class or description of persons to whom coal shall or shal
not be disposed of, the order of priority to be observed in
such di sposal and the stacking of coal on Governnent account
(clause 8). Clause 9 gives overriding effect to the
direction given wunder clause 8. A person to whomsuch a
direction is required to dispose of <coal in accordance
therewith and not to dispose of <coal in contravention
thereof. Power has been conferred under C ause 10A on the
Coal Controller to direct by order in witing that any coa
despatched by any colliery owner, or a person acting on
behalf of a colliery owner, to any person, which is in
transit, shall subject to such terms and conditions, if any,
as the said Coal Controller deens fit, be diverted and
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delivered to another person specified in the order, The said
direction can be nodified or cancelled by the Coa
Controller who may direct the coal to be diverted or
delivered to a person other than the person originally named
therein. The said clause also nakes provision for paynent
of compensation to the person affected by such direction
Clause 11 enpowers the Central Governnment to issue such
directions as it thinks fit to any colliery owner
prohibiting or linmiting the nmining or production of any
grade of coal and the colliery is required to conply with
the said directions. The authorities conpetent to allot
guota of coal to any or class of persons are required to be
specified by the Central Governnent by a notification in the
official Gazette and such allotnment of quota has to be made
by the authority subject to such instructions as the Centra
CGovernment may issue fromtime to time (clause 12A). C ause
12B requires that a person who has been allotted coal under
the Colliery Control Oder cannot use it otherwise than in
accordance with the conditions contained or incorporated in
the docunent containing the order of allotnent and he cannot
divert or - _transfer any such coal to-any other person except
under the witten authority fromthe Central CGovernnent. If
a person who has been allotted coal does not require the
whol e quantity of the coal so allotted or any part thereof
for the purpose for which it was allotted, the Centra
CGovernment can direct such person to deliver the whole
quantity of such coal or any part thereof to such person and
at such price as may be specified in the order (clause 12C)
Cl ause 12E contains a prohibition and |ays down that no
person shall acquire or_purchase or agreeto acquire or
purchase any coal from a colliery and no colliery owner or
his agent shall despatch or agree to despatch or transport
any coal fromthe colliery except under the authority and in
accordance with the conditions contained in general or
special authority of the Central Government. By clause 12G
the applicability of clauses  12A 12B and 12E has been
excluded from Septenber 15, 1975 so as to pernit a person
wi thout any order of allotment or authority, to acquire or
purchase or agree to acquire or " purchase or despatch or
agree to despatch or transport or divert or transfer, Hard
coke produced from Bee-hive Ovens, Country Ovens and By-
product Ovens. The functions of the Central Government under
clauses 8, 10, 11, 12, 12A, 12B, 12C, 12D, 12E, 12F, 13 and
14 are also exercisable by the Coal Controller wth the
Governnment of India, Deputy Coal Controller (Distribution),
the Deputy Coal Controller (Distribution) [clause 15].
Clause 17 requires that every colliery owner, ever person to
whom coal is allotted under the Colliery Control Oder and
every other person engaged in the business of production
supply and distribution or, or trade and conmerce i n/ coal
to whom any order or direction is issued under any powers
conferred by or under the Colliery Control Order | shal
conply with such order or direction.

A perusal of the provisions of the Colliery Control
Order shows that the control of the Central Governnment over
the various activities involving production, supply and
distribution of coal at various levels is all persuasive and
certain powers that are conferred on the Central Governnent
can al so be exercised by the Coal Controller.

In pursuance of clauses 12B and 12E of the Colliery
Control Order, the Central Governnent has issued the
following Notification on July 24, 1967:-

"I n pursuance of Causes 12B and

12E of the Colliery Control Order,

1945, as «continued in force by
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July
or der

Secti on 16 of t he Essenti a
Commodities Act, 1955 (10 of 1955)
t he Central CGover nirent her eby
aut hori ses a person -

(a) to acquire or purchase or agree
to acquire or purchase, or

(b) to despatch or agree to
despatch or transport, or

(c) to divert or transfer,

wi t hout any order of allotment or
witten authority, non-coking coa

of all grades produced in all coa
fields, coking coals not required
for netallurgical consuners and
coal produced in Assam

Provi ded that such coal  shall be

consuned within India."

The said Notification was anended by Notification dated
24, /1967 and for the words beginning with "w thout any
of ‘allotnment", the follow ng words were substituted : -

"wi thout any order of allotnent or
witten authority---
(A (i) non-coking ~coal of al
grades produced in the States

or Assam and Meghal aya.
(ii) coking coal produced in the
States of Assam and Meghal ya, which
is not required for netallurgica
CONSUNEers.
Provi ded that such coki'ng/ non-
coking coal is not produced in the
coal mnes of the Coal India
Limted or any of its subsidiaries;
and
(B) the coal sold under any
Li beral i sed Sal es Schene, framed by
the Government of |India in the
M nistry of Coal, by the Coal India
Limted or any of its subsidiaries,
and the Si ngar eni Collieries
Conpany Ltd., if such sale is not
dependent on the <condition that
such coal would be wused by the
first purchaser only and is not
neant for trading or sale."
By Notification dated August 25.

1992

further amendnent in the said notifications

porti

there was a
and for the

on beginning with "the coal sold under any! Liberalised
Sal es Schenme" and ending with "for trading or  sale", the
foll owi ng were substituted:-

"coal sold by the Coal India
Limted or any of its subsidiaries
or the Singareni Collieries Conpany
Limted under any Liberalised Sal es
Schene framed by the Governnent of
I ndi a.

Provided that the collieries from
which coal is to be sold under the
said Schene are duly approved for
the purpose by the Governnent of
I ndi a:

Provided further than the coal so
sol d under Liberalised Sale Schene
woul d not, except in the case of
actual users, be subject to the
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i njunction agai nst tradi ng or

resale.”

As noticed earlier, clause 12E contains a prohibition
to the effect that no person can acquire or purchase or
agree to acquire or purchase any coal froma colliery and no
colliery owmner or his agent can despatch or agree to
despatch or transport any coal from the colliery except
under the authority and in accordance with the conditions
contained in general or special authority or the Centra
CGovernment. This means that except in respect of coa
specified in clause 12G To which the prohibition contained
in clause 12E is not applicable, no transaction relating to
sale of coal can take place w thout the general or specia
authority of the Central Governnent. The special authority
referred to clause 12E is the direction that can be issued
under clauses 8 and 12A of the Colliery Control Order. The
general authority ~of the Central Governnent envisaged in
clause 12E is contained in Notification dated July 24, 1967,
as anended by notifications dated June 4, 1992 and August
25, 1993, issued under clauses 12B and 12E of the Colliery
Control Order —whereby the Central Governnent has authorised
that a person can acquire or purchase or agree to acquire or
purchase or to despatch or agree to despatch or transport or
to divert or transfer w thout any order of allotnent or
witten authority /certain specified categories of coal
Initially, as per the Notification dated July 24, 1967, such
general authority | covered Non-Coking Coal -of all grades
produced in all coal fields, Coking Coals not required for
nmetal | urgi cal consuners and Coal produced in Assam provi ded
that such coal had to be consumed within 1ndia. The said
general authority was nodified by Notification dated June 4,
1992 and it was applicable to (i) non-coking coal of al
coking coal produced in the State of Assam and Meghal aya
(ii) coking coal produced in the State of Assam and
Meghal aya, which is not required for metallurgical consuners
provi ded that such coki ng/ non-coking coal was not produced
inthe coal nmines of CIL or any of its subsidiaries, and
(iii) the coal sold wunder any  Liberalised Sales Schene
framed by the Governnent of Indiain the Mnistry of Coal
by CIL or any of its subsidiaries, and the Singaren
Collieries that such coal wuld be used by the first
purchaser only and was not meant for trading or sale. The
sai d general authority was further nodified by Notification
dat ed August 25, 1993 and in the place of category (iii) in
the Notification dated June 4, 1992 it was provided that the
general authority wll be available for coal sold by CIL or
any of its subsidiaries or the Singareni Collieries Conpany
Limted under any Liberalised Sales Scheme franed by the
Government or India. This was subject to the condition that
the collieries fromwhich the coal is to be sold under the
said Schene are duly approved for the purpose by Governnent
of India and coal so sold wunder Liberalised Sales Schene
woul d not, except in the case of actual users, be subject to
the injunction against trade or resale. The effect of these
notifications was that in respect of coal falling within the
anbit of these notifications, the colliery owers were free
to enter into transactions for sale of coal wthout
obtaining prior approval of the Central GCovernnent or the
Coal Controller. This general authority referred to above
that is contained in the Notification dated July 24, 1967,
as nodified by Notifications dated June 4, 1992 and August
25, 1993, does not affect the power conferred on the
Central CGovernnent to give special authority regarding
di sposal of coal to a particular colliery owner in respect
of a specified quantity or quality of coal. Cause 8 of the
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Colliery Control Order enpowers the Central Governnent to
issue, fromtime to time, such direction as it thinks fit to
any colliery owner regulating the disposal of his stocks of
coal and such direction can be as to the class, grade, size
and quantity of which may be di sposed of and person or class
of description of persons to whom coal shall or shall not be
di sposed of, the order of priority to be observed in such

disposal. In viewof <clause 9 the direction given under
clause 8 woul d prevail over contract to the contrary and the
colliery owmner would be required to dispose of coal in

accordance with such direction and would be precluded from
di sposing of coal in contravention with such direction

Having regard to the object underlying the making of
the Colliery Contr ol O der, i.e., control ling t he
production, supply and distribution of coal and clauses 7
and 17 which expressly refer to persons engaged in trade or
conmmerce in coal, it nmust be held that the directions under
clause 8 of the Colliery Control Order can be given in the
matter of ~ supply of coal to traders engaged in purchase of
coal for ' the purpose of sale to the snall consuners who
cannot obtain direct of coal fromcollieries.

The Colliery Control Order assigns an inmportant role to
the Coal Controller, as defined in clause 2(1)(a), in the
matter of enforcenent of its various provisions. In certain
clauses (clauses 3A, 7 and 10A) powers have been expressly
conferred on the Coal Controller and, in addition, there is
clause 15 whereby the functions of “the Central Governnent
under clauses 8, 10, 11, 12, 12A, 12B, 12C, 12D, 12E, 12F
13 and 14 can also be exercised by the Coal Controller. It
is, therefore, open to the Coal" Controller in exercise of
the power wunder clause 8 to give directions regulating the
di sposal of stocks of <coal by any colliery owner and such
directions may be as to class, grade, size and quantity of
coal which nay be disposed of and person or class or
description of persons to whomcoal ~shall or shall not be
di sposed. The inpugned directions dated April 12, 1994 that
were given by the Coal Controller were in the nature of a
special direction given by the Coal Controller in exercise
of power under clause 8. In viewof clause 9 the said
directions could override the contract entered into by CCL
with the petitioners regarding supply of coal from a
particular colliery or washery.

Shri  Dave has, however, subnmitted that the Coa
Controller could not give a direction to supply Steam Coa
fromSirka Colliery in the place of Steam Coal which was
agreed to be supplied fromUrimari and Jarangdih Collieries
especially when the Steam Coal of Sirka Colliery was not

covered by LSS-11 and had not been offered for sale in the
advertisenent published in Septenber 1992. There is no force
inthis contention. LSS-I1 was franed in pursuance of the

Notification dated July 24, 1967, as nodi fi ed by
notification dated June 4, 1992. As indicated earlier, the
said notifications were in the nature of a general authority
given to the Central Government under clause 12E of the
Colliery Control Oder. This only nmeans that in respect of
coal covered by LSS-II it was permssible for the colliery
owners to dispose of the coal covered by the said Schene
wi t hout obtaini ng prior authority from the Centra

Covernment. But this does not nean that the Coal Controller
is deprived of his powers under the Colliery Control Order
to give directions regarding the disposal of the coal which
is dealt wth under LSS-11. The said coal also falls within
the anbit of the Colliery Control Oder and, therefore,
there was nothing to preclude the Coal Controller from
giving directions wunder clause 8 in relation to coal dealt
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with under the said Schene and such directions when given
would take effect notwithstanding any contract to the
contrary entered by the colliery owers. The fact that Steam
Coal of Sirka Colliery was not offered for sale by CCL in
the advertisenent published in Septenmber 1992 is of no
consequence in so far as the conpetence of the Coa

Controller to give directions regarding supply of that coa

instead of Steam Coal fromUrinmari and Jarangdi h Collieries
is concerned. Steam Coal at Sirka Colliery was not outside
the anbit of the Colliery Control Oder and the Coa

Controller, in exercise of his powers under clause 8, could
give directions in respect of that coal. The power to give
such directions is not fettered by the contract between CCL
and the petitioners providing for supply of Steam Coal from
Uimari and Jarangdih Collieries, we are, therefore, unable
to uphold the contention urged by Shri Dave that in view of
the contract between the petitioners and CCL for supply of
coal in accordance with LSS-IIl from Uinmari and Jarangdi h
Collieries it~ was not open to the Coal Controller to give
direction to CCL for supply of Coal from Sirka Colliery
whi ch coal was not covered under LSS-11|

Shri  Dave has next contended that the inpugned
direction dated April- 12, 1994 was given by the Coa
Controller w thout af fording an opportunity to the
appellants to nmke their submssions in ‘that regard. In
ot her words, Shri Dave has invoked the principle of aud
alterampartem we do not find any nerit in this contention
we are unable to ‘hold that it was incunbent upon the Coa
Control ler to have afforded an opportunity to the appellants
before giving the inpugned direction in exercise of him
powers under clause 8 of the Colliery Control Oder. The
power to issue directions under clause 8 has been conferred
with a viewto enable the Central Governnent/Coal Controller
to effectively regul ate the pr oduct’i on, suppl y and
di stribution of and trade and commerce in coal. There may
arise situations where imediate action nmay be called for.
It cannot, therefore, be held that the said power can only
be exercised after giving prior notice to the colliery owner
or other persons affected by such directions. 1n case the
colliery owner or any person feels that his interests are
adversely affected by such a direction, he may  place his
case before the Central Government/Coal Controller who has
given the direction and seek reversal of the same and, in
that event, the concerned authority shall gi ve due
consideration to such subm ssions. |In the present case the
Coal Controller had before him the representation dated
April 7, 1994 submitted by the petitioners to the Genera
Manager (Argada area) Sirka of CCL and the letter dated
April 8, 1994 sent by the General Manager (Argada area) to
the General Manager (S&V, CCL, Ranch which indicated that
sufficient stocks of Steam Coal were available “at @ Sirka
Colliery which was required to be disposed of. In case the
appel l ants felt aggrieved by the inpugned directions given
by the Coal Controller on April 12, 1994, they should have
noved the Coal Controller forwarding the representation
dated April 2, 1994 subnmitted by the petitioners. W have
gone through the said letter. W are unable to hold that in
the facts of this case it can be said that the inpugned
direction dated April 12, 1994 given by the Coal Controller
was vitiated by any extraneous considerations.

Shri Harish Salve has wurged an additional point that
the letter fromthe Coal Controller to the Chairman-cum
managi ng Director of CCL dated April 12, 1994 cannot be
treated as a statutory direction for enforcenent of which
wit of mandamus can be issued. The submissions is that in
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the said letter the Coal Controller has advised the
Chai rman- cum Managi ng Director to give forthwith effect to
the transfer of allotnments. There is no force in this
contention. Although the | anguage used in the said letter is
in the nature of an advice, but in substance it is a
direction for giving effect to transfer of allotnents. In
view of clause 17 of the Colliery Control Oder such a
direction was binding on CCL. A wit of mandamus could,
therefore, be issued to inplenent the said direction

Since none of the contentions urged by the |earned
counsel for the appellants nmerit acceptance, the appeals
fail and are, t her ef or e, di sm ssed. But in the
circunstances, there will ‘be no order as to costs.




