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CASE NO.:
Appeal (civil) 3663 of 2005

PETI TI ONER
Di vi si onal Manager, United India Insurance Co. Ltd. and Anr.

RESPONDENT:
Sani r Chandra Chaudhary

DATE OF JUDGVENT: 14/07/2005

BENCH
Arijit Pasayat & S.H Kapadia

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.
Leave granted.

The United Insurance Company Limted (hereinafter referred to as the
"insurer") and its Branch Manager, Purulia Branch call in question legality
of the order passed by the National Consuner Disputes Redressal Comi ssion
(in short the "National Conm ssion") upholding the order of the State
Consuner Di sputes Redressal Commission (in short the "State Conmi ssion").
The revision filed under the Consumer Protection Act, 1986 (in short the
"Act") was dism ssed. The respondent (hereinafter referred to as the
"conpl ai nant”) had | odged a conplaint beforethe District Consumners

Di sputes Redressal Forum. Purulia (in short the "District Forun') alleging
that the appellants had erroneously repudi ated the claimmde by himfor
the danmage suffered by himon account of an acci dent covered by the policy
of insurance taken by him

The factual background in a nutshell is as foll ows:

The conpl ainant is the owner of an Anbassador Diesel Car which was

regi stered as a taxi and was hired by the Executive Engi neer, Agri-Mke
Division, Purulia for official use. The vehicle was the subject matter of

i nsurance under an insurance policy for the period fromb5.2.1992 to
4.2.1993. On 28.4.1992 at about 5.30 p.m an Eucal yptus tree under. which
the car was parked fell on the car and extensive danmage was caused and

wi thout repairing the vehicle could not have been nade road worthy. The

i ncident was reported to the Insurance Conpany who repudi ated the clains on
the ground that it was not covered by the policy.

Two clainms were made; one related to the | oss on account of |loss of hiring
charges and the other related to the expenses incurred for repairing the
danaged vehicle. The I nsurance Conpany resisted the conplaint before the
District Forumon the ground that the | oss was caused due to a storm which
resulted in falling of the branch of the Eucal yptus tree on the car

Ref erence was nmade to the letter witten by the conplainant’s brother and
the claimpetition | odged. There was a difference of opinion anongst the
menbers of the District Forum Wile the President was of the view that the
conpl ainant’ s plea regarding wong nention about the stormand the reliance
on the letter of Meteorological authority were w thout substance, the other
two nmenbers held that the document i.e. letter of the Meteorol ogica
authorities clearly established that there was no stormand, therefore, the
damage was covered by the terns of the insurance policy. The insurer was
directed to pay Rs. 80,000 towards the repairing charges and a sum of Rs.
1,62,000 for loss of hiring charges. The District Forumalso directed the
paynment of interest @8%p.a. fromthe date of receipt of its order till
the realization of the awarded anount in full
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The insurer carried the matter in appeal before the State Comm ssion. The
State Conmi ssion was of the viewthat the majority judgnent suffers fromno
infirmty. The letter-certificate issued by the Meteorol ogi cal authority
clearly established that there was no storm It however held that on the
basi s of Surveyor’s report that the actual damage caused, the ampunt was to
be fixed at Rs.50, 753 and there was no warrant for awardi ng any anmount for
the loss of hiring. The rate of interest was al so reduced from 18%to 12%

p. a.

The insurer noved the National Comm ssion in revision. The Nationa

Conmi ssion in the impugned order held that on hearing | earned counsel for
the insurer it was clear that damage to the vehicle which occurred on
account of falling of Eucal yptus tree was covered under the policy.

Learned counsel for the appellants submitted that the terns of the policy
were clear that if any accident occurred to the vehicle which was the

subj ect matter of insurance on account of a storm the insurer had no
liability. The first information about the accident was given by

conpl ainant’ s brother clearly stating that the vehicle was damaged as
branch of an Eucal yptus tree fell down on the car due to storm This letter
of the conplainant’s brother was issued on the next date of the alleged
accident i.e. 29.4.1992. Evenin the ClaimPetition it was clearly stated
that the car was standing under a tree and because of heavy storma road
side tree fell down on the car which was badly damaged. Only after
repudi ati on, the conpl ainant cannot take a new plea that in fact there was
no storm For the first tine he produced before District Forumthe letter-
Certificate. The sane was not exhibited and no w tness was exami ned to
prove its authenticity. Therefore, the finding to the effect that the
accident was covered by the terns of the policy cannot be nmaintained.

Learned counsel for the conplainant-respondent submtted that the facts
were not known to the conplainant’s brother and, therefore, the letter was
witten and the ClaimPetition was filed on the basis of wong information

In view of the clinching evidence in the shape of the Meteorol ogica
Department’s letter, the insurer had erroneously rejected the claim

Certain facts are undisputed. Firstly in the letter dated 29.4.1992 i.e.
the next date of the accident it has been categorically noted that the car
was danmaged because of the falling of a branch of the tree and the branch
fell due to stormand in the CaimPetition also it was categorically so
stated. The terms of the policy of insurance to which reference has been
nmade by | earned counsel for both the parties read as follows:

"Section 1. Loss or damage

1. The Conpany will indemify the insured against |oss or damage to
the Motor Vehicle and/or its accessories whilst thereon

(a) by fire, explosion, self opinion or |ighting

(b) by burgl ary, housebreaking or theft

(c) by riot and strike

(d) by earthquake (fire and shock danage)

(e) by flood, typhoon, tenpest, Hurrican, storm Inundation, Cyclone,
Hai |l storm frost.

(f) by acci dental external neans

(9) by mali ci ous act

(h) by terrorism
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(i) whilst in transit by road, rail, inland waterway, lift, elevator,
or air

(j) rock slide/land slide.

XXX XXX XXX XXX XXX

| MI. 23- Excl usi on of Special Perils (Flood Typhoon etc.):

In consideration of an appropriate discount under the policy it is
her eby under stood and agreed that the words "Fl ood Typhoon
Hurricane Storm Tenpest |nundation Cyclone Hailstorm Frost in
Section 1(ltem ‘e’ of the policy) are hereby deleted and the
conpany shall not be liable for accidental |oss or damage caused by
or liability directly arising out of the above perils.

I'n the event of any claimthe insured shall prove that the accident
| oss, -damage or liability arose i ndependently of and was in no way
connected with or occasioned by or contributed to by or traceable
to _any of the said occurrence or any consequences thereof and in
default of such proof the conpany shall not be liable to nake any
paynment in respect of such a claim"”

The question thereforeis whether the exclusion clause of special perils
applies. This has to be factually adjudicated. On the one hand the
statenments nade by the conpl ainant’s brother and the claimpetition and on
the other in a letter purported to have been witten by the Meteorol ogica
authorities were pressed into service by the parties. It was rightly noted
by the President of the District Forumin his mnority order that the
docunent was not exhibited and it was not clear as to who was the person
who had given the certificate, and his authority to issue such a
certificate. It is also not clear fromthe record as to whether the
docunent in question was exhibited before the District Forumand if so, by
whom The conpl ainant’s brother had admtted before the District Forumthat
he had heard about the storm from a Khal asi. The said Khal asi was al so not
exam ned. Prima facie therefore, at the first available instance the
scenario as projected by the conplainant’s brother ‘was that the branch had
fallen of f because of a storm On the other hand exists the so called
letter-certificate purported to have been issued by the Meteorologica
authorities. It cannot be | ost sight of that nobody was exam ned by the
conpl ai nant about the subsequent version that there was no storm  Adm ssion
is the best piece of evidence agai nst the persons nmaking adm ssion. As was
observed by this Court in Avadh Kishore Das v. Ram Gopal and Ors., AR
(1979) SC 861 in the backdrop of Section 31 of I|ndian Evidence Act, 1872
(in short the ‘Evidence Act’) it is true that evidentiary adm ssions are
not concl usive proof of the facts admtted and may be expl ained or shown to
be wrong; but they do raise an estoppel and shift the burden of proof
placing it on the person maki ng the adm ssion or his representative-in-
interest. Unless shown or explained to be wong, they are an efficacious
proof of the facts adnmitted. As observed by Phipson-in his Law of Evi dence
(1963 Edition, Para 678) as the weight of an admi ssion depends on the

ci rcunmst ances under which it was nade, these circunstances may al ways be
proved to inmpeach or enhance its credibility. The effect of adm ssion is
that it shifts the onus on the person admtting the fact on the principle
that what a party hinself admits to be true may reasonably be presuned to
be so, and until the presunption is rebutted, the fact admtted nust be
taken to be established. An admission is the best evidence that an opposing
party can rely upon, and though not conclusive is decisive of matter,

unl ess successfully withdrawn or proved erroneous. (See Narayan Bhagwantrao
CGosavi Bal ajiwale v. Gopal Vinayak Gosavi and Ors., AR (1960) SC 100).

Cont enpor aneous docunents clearly show that the conplainant right fromthe
begi nni ng had accepted the position that the branch had got knocked off the
tree because of storm If he wanted to explain the adm ssion, the onus was
on himto adduce material to show the contrary. Such material has to be of
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clinching nature so as to outwei gh the adm ssion. The National Conmi ssion
did not consider these aspects. The State Conmi ssion’s approach was al so
not in the correct direction. In the aforesaid background it would be in
the interest of justice to remit the natter to the National Comm ssion for
hearing the matter afresh. It shall pernmt the parties to place such
evidence in support of their respective stands if they want to adduce such
evi dence. W& nmmke it clear that we have not expressed any opinion on either
of the respective stands. The appeal is accordingly disposed of with no
order as to costs.




