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1. These appeals filed by the assessee against the order
dat ed February 24, 1977 passed by the Inconme Tax Settl enent
Conmi ssion hereinafter referred to as ’'the Settl ement
Conmission’), relate to assessment years 1971-72 and 1972-
73. The appel lant carries on business as a dealer/ in art
pi eces, antiques and curios at  Bangalore. During the
assessment year 1971-72 the appellant received a tota
amount of Rs. 3,11,831 /- by way of race wnnings in
Jackpots and Treble events in races at Turf ~Cubs .in
Bangal ore, Madras and Hyderabad. The said anpbunt was shown

by the appellant in the capital account in the books. " The
appellant filed a return on March 27, 1972 declaring  an
income of Rs. 27,829/-. The appellant also made a sworn

statement on January 6, 1973 before the Incone Tax ~ O ficer
and on the basis of the said statement the .Incone Tax
Oficer mude an assessnment order dated March 27, 1974
wherein he held that the sumof Rs. 3,11,831 /- s not
Wi nnings in races and he treated the said receipts as incone
from undisclosed sources and assessed the same as_income
from other sources. For the assessnent year 1972-73 the
appel | ant showed recei pts of Rs.93,500/- as race winnings in
two Jackpots at Bangal ore and Madras and the said amount was
credited in the capital account in the books. The appellant
filed a return declaring an incone of Rs. 3,827/- on Feb-
ruary 3, 1973. In his assessnent order dated August 31,
1974 the Incone Tax Oficer included the anmobunt of Rs.
93, 500/ as income fromother sources and assessed the
i ncome of the appellant on that basis. The appeals filed by
the appel |l ant agai nst the assessnent orders were disposed of
by the Appellate Assistant Conm ssioner by order dated
December 12, 1975 whereby the assessnent of Rs.3,11,831/-as
i ncome under the head other sources for the assessment vyear
197 172 and Rs. 93,500/- for the assessnent year 1972-73 was
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confirmed. The appeals filed against the said order before
the Income Tax Appellate Tribunal were w thdrawn by the
appel | ant under section 245M (2) of the Incone Tax Act, 1961
[hereinafter referred to as "the Act’], and on August 6,
1976 she noved the application giving rise to this appeal

before the Settlement Comm ssion wherein the appellant
stated that she was agreeable to a reasonable addition on a
reasonable basis should the Commission hold that t he
drawi ngs of 1970-71 and 1971-72 were not adequate for
purchase of Jackpot tickets, other expenses in connection

with the races and losses, if any, estimated by the
Settl enment Conmi ssion to have been sustained by the
appel | ant. On the said application the Conm ssioner of

Income Tax submitted his report dated January 29, 1977
wherein he urged that the action of the Departnment in taxing
the entire wnnings as income from undisclosed sources
shoul d be uphel d inasmuch the appellant |acked any know edge
of race techni ques and the theory of probabilities precluded
any systematic and

396
continuous  winnings at races on as-many as 16 occasions
during a period of less than two years. In his report, the

Conmi ssioner also submtted that the books of accounts did
not indicate the expenditure on travel and other incidenta
expenses which had been incurred by the appellant for at-
t endi ng the races at Bangalore and Hyder abad. The
Conmi ssi oner al so asked for reopeni ng of the assessnent year
197071 where the appellant had won a sum of Rs. 74,681/- and
whi ch was not brought to tax by the Incone Tax O ficer.

3. The matter was heard by three nenber of the Settlenent
Conmi ssion. By order dated February 24, 1977 two nenbers of
the Commission (Shri R S. Chadda and Shri K. Srinivassan)
upheld the assessnent for the assessment years 1971-72 and
1972-73 nade by the Incone Tax O ficer and confirmed by the
Appel | ate Assi stant Commi ssi oner-of |ncone Tax; but did not
find it possible wunder Section 245-E to accede to the
request of the Comm ssioner  of Inconme Tax that the
assessment for 1970-71, which was made without bringing to
tax the alleged race winnings of Rs. 74, 681/-, may be
reopened on the view that the assessnent for 1970-71 was not
so connected with the case pending before themas to nake it
necessary to reopen it for the proper —disposal of the
assessnents for 1971-72 and 1972-73. The Chairman of the
Settlement Commission, Shri C. C. Ganapathy, has, ~however,
di ssented fromthe said view

4. Shri  B. K Mehta, the |earned senior counsel appearing
for the appellant, has submitted that the source of the
recei pt of the anpbunts has been established by the appell ant
by placing on record the certificates fromthe various /race
cl ubs which show that the said ambunts were received by way
of winnings fromraces and the burden |ay on the Departnent
to show that the said anpbunts were not wi nnings from' races
but was an income fromother sources. The subm ssion of
Shri  Mehta is that in the present case the Departnent has
not adduced any evidence to discharge the said burden which
lay on it and the najority view of the Settlenment Conmi ssion
i s unsustai nable inasmuch as it is based on no evidence and
is founded on nere suspicion and surm ses. According to
Shri Mehta the Chairnman of the Settl ement Commi ssion, in his
di ssenting opinion, has correctly applied the |aw Shri
Meht a has pl aced reliance on the decisions of this Court in
Parim setti Seethramanmmma v. Comm ssioner of Income Tax,
A P., (1965) 57 |1TR 532; Sreelekha Banerjee & Os. .
Commi ssi oner of Income Tax, Bihar & Os., (1963) 49 | TR 112;
and Conmi ssi oner of Income Tax, Oissa V. Oissa
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Corporation P. Lid., (1986) 159 ITR 78. Shri J. Rananurthy,

the |eaned senior counsel appearing for the Revenue, has
supported the mpjority view and has submtted that having
regard to the facts and circunstances of the case the
receipts clained to be winnings fromraces were incone from
ot her sources and that no case is made out for interference
by this Court in appeal under Article 136 of the Consti-
tution.

5. It is no doubt true that in all cases in which a
recei pt is sought to be taxed as income, the burden lies on
the Department to prove that it is within the taxing provi-
sion and if a receipt is in the nature of incone, the burden
of proving that it is not taxable because it falls wthin
exenption provided by the Act |ies upon the assessee. [See
cParimsetti

397

Seet haramamma  (supra) at P. 5361. But, in view of Section
68 of the Act, where any sumis found credited in the books
of the assessee for any previous year the sane nmay be
charged t'o incone tax as the incone of the assessee of that
previous —year if the explanation offered by the assessee
about the nature and source thereof is, in the opinion of
the Assessing Oficer, not satisfactory. In such case there
is, prim facie, evidence against the assessee, viz., the
receipt of noney, and if he fails to rebut , the said
evi dence being unrebutted, can be used ‘against him by
holding that it was a receipt of an income nature. Wi | e
considering the explanation of the assessee the Departnent
cannot, however, act unreasonably. (See : Sreel ekha Banerjee
(supra) at p. 120)

6. In the instant cases the anount is credited in capita

account in the books of the appellant. ~ The ~appellant has
of fered her explanation about the said receipts being her
Wi nni ngs from races. The said explanation has been
considered in the |light of the sworn statement of the
appel l ant dated January 6, 1973 -and other material on
record. The Income Tax O ficer and the Appellate Assistant
Conmi ssi oner have not accepted the explanation offered by
the appellant. The two nenbers constituting the majority in
the Settl ement Conmission have al so taken the same view

7. There is no dispute that the anmounts were received by
the appellant from various race clubs on the basis of
winning tickets presented by her. What is dispute is that
they were really the winnings of the appellant from the
races. This raises the question whether the apparent can be
considered as real. As laid down by this Court, ~-apparent
must be considered real until it is shown that there are
reasons to believe that the apparent is not the real and
that the taxing authorities arc entitled to ook into the
surrounding circunstances to find out the reality ~and the
matter has to be considered by applying the test “of ' hunman
probabilities. (See : Commi ssioner of Income Tax v. | Durga
Prasad Mre, (1971) 82 | TR 540, at pp. 545, 547)

8. In this context it would be relevant to nention that in
order to give effect to the reconmendations of the Direct
Taxes Enquiry Conmittee (under the Chairmanship of Justice
K. N. Wanchoo, retired Chief Justice of India) the definition
of "incone" in section 2(24) of the Act was anended wth
effect fromApril 1,1972 by the Finance Act, 1972 so as to
include wthin its anbit, winnings from lotteries, cross
word puzzles, races including horse races, card ganmes and
ot her ganes of any sort or from ganbling or betting of any
form or nature whatsoever. The reason underlying die said
amendnent was that exenption fromtax that was enjoyed in
respect of such wi nnings had provided scope for conversion
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of "black" nobney into "white" incone. The said exenption
from tax available in respect of such winnings during the
assessment years 1971-72 and 1972-73.
9. During the year 1970-71 (pertaining to assessment year
1971-72) between April 6, 1970 to Mrch 20, 1971, the
appellant clains to have won in horse races a total anount
of Ass. 3, 11, 83 1 /- on 13 occasions out of which 10
wi nnings were from Jackpots and 3 were from Treble events.
Similarly, in the year 1971-72 the appellant won races on 2
occasions and both the tinmes wi nnings were fromJackpot. In
her sworn statenent dated January 6, 1973, the appellant had
stated that she started
398
going for races fromthe end of 1969 and that she first won
Jackpot on Decenber 12 1969 on the first day she went to
races. The appel |l ant al so stated that she worked out the
conbi nati on on the basi s of what her husband advi sed her but
she used to add a few horses of her own although she
adm tted that she did not ~know anything about the
performance of these horses before Decenber 1969. As
regards her husband, the appellant stated that he won once
in Calcutta and once in Madras and he had simlar w ns also.
The appel | ant had al so stated that she had not gone to races
in 1972. The appellant admtted that she had been buying
Jackpot tickets of 'thevalue of Rs.2,6000/-, Rs. 1,400/- and
even tickets for Rs.3,000/- have been bought and that on the
first day she won the Jackpot she purchased a Jackpot
conbi nation ticket for approximately Rs.2,500/- and that on
Novenber 8, 1970 she had bought ‘two conbi nations, each for
about Rs.2,000/-. The appellant also admtted that she had
not clainmed any loss in races and only winnings were shown
and stated that she won sinilar amunts which were not
accounted and the |osses were net out of the said anounts.
The appellant further stated that she had no record of her
expenditure at the race course as against/ her claim of
Wi nni ngs.
10. Having regard to the said statenent of the appel | ant,
the two, nenbers, constituting the majority on the Settl enment
Comm ssion, cane to the conclusion that the apparent is
not,the real and that the appellant’'s claim about her
winning in races is contrived and not genuine for the
fol |l owi ng reasons:
(i) The appellant’s know edge of racing is
very neagre
(ii) A Jackpot is a stake of -five-events in a
single day and one can believe a regular and
experi enced punt er cl earing a Jackpot
occasionally but the claimof the appellant to
have won a nunber of Jackpots in three or four
seasons not nerely at one place but at /'three
different centres, nanely, Madras, <Bangal ore
and Hyderabad appears, prinme facie, to be wild
and contrary to the statistical theories and
experi ence of the frequenci es and
probabilities.
(iii) The appellant’s books do not show any
drawi ngs on race days or on the imrediately
preceding days for the purchase of Jackpot
conbination tickets, which entailed sizable
amounts varying generally between Rs. 2,000/ -
and Rs. 3,000/-. The drawi ngs recorded in the
books cannot be co-related to the various rac-
ing events at which the appellant nmde the
al | eged wi nni ngs.
(iv) VWhile the appellant’s capital account
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was credited with the gross anmbunts of race
Wi nnings, there were no debits either for
expenses and purchases of tickets or for
| osses.

(v) In view of the exceptional luck clained
to have been enjoyed by the appellant, her
loss of interest in races from 1972 assunes
si gni ficance. Wnnings in racing becane
liable to incone tax fromApril 1, 1972 but
one would not give up an activity yielding or
likely to yield a large incone nerely because

the income would suffer tax. The position
woul d be different,
399

however, if the claimof wi nnings in races was
false and what were passed off as such
wi nnilngsreally represented the appel l ant’ s
t axabl e i ncome from some undi scl osed sour ces.
11. The /mmjority ~opinion concludes that it would not be
unreasonable to infer that the appellant had not really
participated in any of the races except to the extent of
purchasing the winning tickets after the events presumably
wi t h unaccount ed funds.
12. The Chairman ~of the Settlenent Conmission, in his
di ssenting opinion, has |laid enphasis on the fact that the
appel | ant had produced evidence in support of the credits in
the form of certificates from the  racing clubs giving
particulars of the crossed cheques for paynent of the
amounts for winning of Jackpots, etc. The ' Chairman has
rejected the contention regarding |lack of expertise in
respect of the appell ant and has observed that the expertise
is the last thing that is necessary for a gane of chance and
anybody has to go and call for five nunbers in counter and
obtain a Jackpot ticket and that books containing informa-
tion are avail abl e which are quite cheap.
13. This, in our opinion, is a superficial approach to the
probl em The matter has to be considered in the |ight of
human probabilities. The Chairman of the Sett| erment
Conmi ssi on has enphasi sed that the appellant did possess the
wi nning ticket which was surrendered to the Race Club and in
return a crossed cheque was obtained. It is, in our view, a
neutral circunstance, because if the appellant had purchased
the winning ticket after the event she woul d be having the
winning ticket wth her which she could surrender to the
Race C ub. The observation by the Chairman of t he
Settlement Conmmission that "fraudulent sale of ~ w nning
ticket is not an usual practice but is very nmuch of an
unusual practice" ignores the preval ent nal practice that was
noticed by the District Taxes Enquiry Comrittee and the
recomendati ons nmade by the said Cormmittee which led to the
amendnent of the Act by the Finance Act of 1972 whereby the
exenption fromtax that was available in respect of w nnings
from lotteries, crossword puzzles, races, etc. was
wi t hdr awn. Simlarly the observation by the Chairnman. that
if it is alleged that these tickets were obtained through
fraudul ent neans, it is upon the alleger to prove that it is
so, ignores the reality. The transaction about purchase of
winning ticket takes place in secret and direct evidence
about such purchase would be rarely available. An inference
about such a purchase has to be drawn on the basis of the
ci rcunst ances avail able on the record. Having regard to the
conduct of the appellant as disclosed in her sworn statenent
as well as other material on the record an inference could
reasonably be drawn that the winning tickets were purchased
by the appellant after the event. W are, therefore, unable
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to agree wth the view of the Chairnman in his dissenting
opi ni on. In our opinion, the najority opinion after
consi deri ng surroundi ng circunstances and applying the test
of human probabilities has rightly concluded that the
appel l ant’ s cl ai m about the anobunt being her w nning from
races is not genuine. It cannot be said that the
expl anation offered by the appellant in respect of the said
amounts has been rejected unreasonably and that the finding
that the said anounts are income of the appellant from other
sources is not based on evidence.

400

14. In the circunstances, no case is mde out for
interference with the ‘order passed by the settl enent
conmi ssion the appeals therefore fail and are accordingly
di sm ssed with costs.

402




