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ACT:

Wealth Tax Act, 1957-S. 2(m - Net weal t h-" Asset s
bel ongi ng to the assessee’ - Meani ng of Properties sold out by
the assessee w thout executing registered sale deed-Ful
sal e consideration received-Possession handed over to the
pur chaser - \Wet her legal title still ~vests in  the assessee
and properties belong to the  assessee for  purpose of
inclusion in net wealth.

Transfer of Property Act, 1882, s. 53A-Scope of.

Constitution of India-Art. 136-Disnissal of  specia
| eave petition in |imne-Cannot be construed as affirmation
by Suprenme Court of the decision fromwhich special |eave
was sought.

Statutory Interpretation-Though statutes should be
equitably interpreted, no place for equity in taxation |aws.
Words and Phrases-’ Bel ongi ng to’ -Meani ng of.

Wealth Tax Act, 1957-S. 2(e) (iv)-Assessee-Ruler of
erstwhile State-Private properties taken over by Government -
Granting paynent of a fixed annual sum of money-in |ieu of
previous income-Wether such annual payment amounts to
"annuity’ -\Wet her exenpt frominclusion in net wealth. Wrds
and Phrases-’' Annuity’ - Meani ng of:

HEADNOTE:

In the assessnment year 1957-58, the Wealth Tax O ficer
had included a sum of Rs.4,90,775 representing the market
value of certain inmovable properties in respect of which
al though the assessee had received full consideration noney,
he had not executed any registered sale deeds in favour of
the vendees. The question was whether the properties
bel onged to the assessee even after such sale for the
purpose of inclusion of his net wealth within the nmeaning of
s. 2(m of the Wealth Tax Act, 1957. The Wealth Tax O ficer
hel d that the assessee
1073
still owned those properties and consequently the val ue of
the same was included in his net wealth.

On  appeal , the Appellate Assi st ant Conmi ssi oner
sustained the order of the Wealth Tax O ficer with certain
deductions in value. On further appeal, the Tribunal held
that the assessee had ceased to be the owner of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 17

properties because the assessee havi ng received the
consi deration noney fromthe purchasers and the purchasers
havi ng been put into possession were protected in terms of
s. 53A of the Transfer of Property Act and the term '’ owner’
not only i ncluded the | egal ownership but also the
beneficial ownership. The H gh Court follow ng the ratio of
Conmi ssi oner of Income Tax, A.P. Hyderabad v. Nawab Mr
Barkat Ali Khan, [1974] Tax L.R 90, reversed the order of
Tribunal and wupheld that of the Wealth Tax O ficer and the
Assi stant Appel |l ate Comm ssi oner

The Assessee-N zam of Hyderabad, was a paramount ruler
owning certain private properties called Sarf-e-khas. On
surrendering his paranountcy and acceding to the Union of
India, his private properties were taken over by the
Covernment and it was agreed to pay hima sumof Rs. 1 crore
annual ly distributed as follows: (a) Rs.50 | akhs as a privy
purse; (b) Rs.25 lakhs “in lieu of his previous income from
the Sarf-e-khas, and (c) Rs.25lakhs for the upkeep of
pal aces etc.

The ‘Governnent in its letter to the assessee stated
that his Sarf-e-khas estates should not continue as an
entirely separate administration i ndependent of the D wan
adm ni strative structure and it should, therefore, be
conpletely taken over by the D wani, its revenue and
expenditure being /'merged with the revenues and expenditure
of the State. Question was whether the assessee’s right to
receive the sum of Rs.25 lakhs OS. from the State
Covernment was an asset for the purposes of inclusion in his
net wealth under the Walth Tax Act, 1957.

The Wealth Tax Oficer treating the said sum as an
annuity and as an asset or property, capitalised the sanme to
Rs. 99, 78,572 and included that anount as an asset. of the
assessee. The Appellate Assistant Conmi ssioner agreed with
this view The Tribunal, however, refused to call it as an
annuity, characterised it as an annual paynent for surrender
of life interest and held that the capitalised val ue of such
life interest be added to the net 'wealth and taxed. The High
Court agreed with the view taken by the Tribunal that it was
only an annual paynment nade in conpensation for the property
whi ch had been taken over by the CGovern-

1074

ment, therefore, it was a part of the wealth and it was
possible to commute the annual paynent of Rs.25 |akhs. The
H gh Court found that there was neither any express
preclusion nor any circunstances fromwhich |egitimtely an
i nference could be drawn precludi ng conmutation of the said
amount into a lunpsum grant. Consequently, the H gh Court
uphel d the order of the Wealth Tax Tri bunal

Partly allow ng the Appeal
N

HELD: (1) Under s. 3 of the Walth Tax Act, 1957 the
charge of wealth-tax is on the "net wealth’ of the assessee
on the relevant valuation date as defined under s. 2(m of
the Act. [1081E-F]

(2) The material expression for the purposes of this
appeal is "belonging to the assessee on the val uation date".
The properties in respect of which registered sale deeds had
not been executed but consideration for sale of which had
been received and possession in respect of which had been
handed over to the purchasers belonged to the assessee for
the purpose of inclusion of his net wealth. [1081G H, 1082A]

(3) It is not necessary for the purpose of s. 2(m to
be tied down with the controversy whether in India there is
any concept of |egal ownership apart from equitable
owner ship or not or whether under ss. 9 and 10 of the Indian
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I ncome Tax Act, 1922 and ss. 22 to 24 of the Indian | ncome
Tax Act, 1961, where ’'owner’ is spoken of in respect of
house properties, the legal owner is neant and not the
equitable or beneficial owner. Al the rights enbedded in
the concept of ownership of Salnond cannot strictly apply
either to the purchasers or the assessee in the instant
case. [1082C-D; 1082H; 1083A]

(4) The liability to wealth-tax arises because of the
bel ongi ng of the asset, and not otherw se. Mere possession
or joint possession unacconpanied by the right to be in
possessi on, or ownership of property would, therefore, not
bring the property within the definition of "net wealth" for
it would not then be an asset "belonging" to the assessee.
Unli ke the provisions of Income-tax Act, s. 2(n) of the Act
uses the expression 'belonging to to indicate that the
person having |lawful donminion of the assets would be
assessabl e to weal th tax: [1083C E]

(5) Though ~the expression, ’'belonging to’ no doubt was
capabl e of denoting an absolute title was neyerthel ess not

confined to  connoting that -sense. Full possession of an
interest less ~than that of full ownership could also be
signified by that expression. [1086G H

1075

Conmi ssi oner of Wealth-tax, West Bengal v. Bishwanath
Chatterjee and Gthers, 103 |.T.R 536 and Raja Mohammad Anir
Ahrmed Khan v. Munici pal Board of Sitapur and another. A l.R
1965 S. C. 1923, relied upon

Webster’s Distionary and Aiyar’s Law Lexicon of British
India, [1940] edn., p. 128 and Sal nond on Juri sprudence,
12th edn., pp. 246 to 264, referred to.

(6) The property is owned by one to whomit legally
bel ongs. The property does not |egally belong to the vendee
as against the vendor, the assessee. The precise sense in
which the words 'belonging to were used in s. 2(m of the
Act must be gathered only by reading the instrument or the
docunent as a whole. [1090C DO

(7) Though all statute including the Walth Tax Act
shoul d be equitably interpreted, there is no place of equity
as such in taxation laws. The concept of reality in
i mpl ementing fiscal provi si on i's rel evant and the
Legislature in s. 2(m has not significantly used the
expression 'owner’ but used the expression "belonging to’ .
The Legislature havi ng designedly used the expression
"belonging to’ and not the expression 'owned by’ had perhaps
expected Judicial statesmanship in interpretation of this
expression. [1089G H]

(8) On a distinction being nade between 'belonging to’
and 'ownership’ the follow ng facts enmerge: (1) the assessee
has parted with the possession which is one of the
essentials of ownership; (2) the assessee was disentitled to
recover possession fromthe vendee and assessee alone unti
document of title is executed was entitled to sue for
possessi on against others i.e. others than the vendee in
possession in this case. The title in rem vested in the
assessee; (3) the vendee was in rightful possession against
the vendor; (4) the legal title, however, belonged to the
vendor; and (5) the assessee had not the totality of the
rights that constitute title but a nere husk of it and a
very inportant elenent of the husk. [1088H, 1089A- B]

(9) The property in question |legally cannot be said to
belong to the vendee. The vendee is in rightful possession

only against the world. Since the legal title still vests
with the assessee, the property should be treated as
bel onging to the assessee. It will work some amount of

injustice in such a situation because the assessees woul d be
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made |liable to bear the tax burden in such situations
wi t hout having the enjoynent of the property in question.
But tinmes perhaps are not ripe to transnute equity on this
aspect in the interpretation of law [21089C F]

1076

(10) Under s. 53A of the Transfer of Property Act, 1908
wher e possession had been handed over to the purchasers and
the purchasers are in rightful possession of the sane as
agai nst the assessee, secondly that the entire consideration
has been paid, and thirdly the purchasers were entitled to
resist eviction fromthe property by the assessee in whose
favour the legal title vested because conveyance has not yet
been executed by him and when the purchasers were in
possession had right to call upon the assessee to execute
the conveyance, it cannot be said that the property legally
bel onged to the assessee -in terms of s. 2(n) of the Act in
the facts and circunstances of the case, even though the
statute must be read  justly and equitably and wth the
obj ect of / the section in view. |f a person has the user and
is in the enjoyment of the property it is he who should be
nmade |iable for the property in question under the Act, yet
the legal titleis inmportant and the Legislature mght
consider the suitability of an anendnent if it is so
inclined. [1090F-H;, "1091A]

Conmi ssi oner of Walth-tax, GQujarat-1V v. HH Mharaja
F.P. Gaekwad, 144 |.T.R 304 approved.

Conmi ssi oner of Inconme-tax, A P. Hyderabad v. Nwab Mr
Barkat Ali Khan, [1974] Tax L.R 90 referred to.

Conmi ssi oner of Wealth-tax, A'P. v. Trustees of H EH
Ni zamis famly (Remminder Wealth) Trust, 108 1.T.R 555,
R B. Jodha Ml Kuthiala v. - Commi ssioner of lncome-tax,
Punj ab, Jammu & Kashmir and H machal Pradesh, 82 |I.T.R 570,
Comm ssi oner  of | ncome-tax, West Bengal 11 v.. Ganga
Properties Ltd., 77 |I.T.R 637, Comm ssioner of Walth-tax-
Gujarat-1 v. Kum Manna G~ Sarabhai, 86 |I.T.R | 153
Conmi ssi oner of |ncone-tax, Qujarat v. Ashal and Corporation
133 I.T.R 55, Conmi ssioner of Inconme-tax, Bonmbay City II
v. Smt. T.P. Sidhwa, 133 |.T.R 840, Snt. Kala Rani V.
Comm ssi oner of |nconme-Tax, Patiala |, 130 |.T.R 321, Ms.
M P. Gnhananbal v. Commi ssioner of Incone-tax, Madras, 136
. T.R 103, S.B. (House & Land) Pvt. Ltd. v. Conmissioner of
I ncome-tax, West Bengal, 119 . T.R 785 and Addl .
Conmi ssi oner of Inconme-tax Bihar v. Sahay Properties and
I nvestnment Co. (P) Ltd., 144 |.T.R 357 distinguished.

(11) Special leave is a discretionary- jurisdiction and
the dism ssal of a special Ileave petition cannot be
construed as affirmation by the Supreme Court of the
deci sion fromwhich special |eave was sought for. [1087E]

Daryao & Os. v. State of UP. & Os., AIR 1961 SC 1457
relied upon.

1077

Sahu CGovind Prasad v. Conmi ssioner of |ncome-tax, 144
. T.R 851 at 863 approved.

(12) Section 2(e) (iv) of the Walth Tax Act, 1957

provi des that "assets" i ncl udes property of every
description, novable or inmovable, but does not include a
"right to any annuity’ in any case where the terms and

conditions relating thereto preclude the commutati on of any
portion thereof into a lunp sumgrant. [1091B- D

(13) The term’annuity’ is not defined in the Act. It
nust be given the signification which it has assuned as a
legal term owing to judicial interpretation and not its
popul ar and dictionary nmeaning. An 'annuity’ s a certain
sum of noney payable yearly either as a personal obligation
of the grantor or out of property. The hall mark of an
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annuity is: (1) it is a noney; (2) paid annually; (3) in
fixed sum and (4) usually it is a charge personally on the
grantor. [1091G H]

(14) In this case, in view of the background of the
terns of paynent and the circunstances why the payment was
made, there cannot be any doubt that Rs.25 |akhs annually
was an 'annuity’'. It was a fixed sumto be paid out of the
property of the Governnent of India in |lieu of the previous
incone of the assessee from Sarf-e-khas. Therefore, it was
an’annuity’. [1093C DO

(15) In the instant case, there is no express provision
in the docurment itself which prevented commutation of this
annuity into a lunmp sum For inferring whether such as
express provision precluding conmutation exi sts, t he
background of the facts and circunstances of the paynent has
to be kept in mind.  The -assessee was given Rs.25 |akhs in
l[ieu of his previous incone fromthe Sarf-e-khas. Incone is
normal |y meant for expenditure. The assessee had to incur
various exenditures. Comutation is often nade when one is
not certain  as to whether the source fromwhich that incone
cones. In_this case, this being an agreenment between
earstwhile ruler and the Governnment of |India, there is no
such notivation and this paynent of Rs.25 lakhs in lieu of
the previous i nconme of Sarf-e-khas  must be read in
conjunction with two other suns nanely Rs.50 | akhs as privy
purse and Rs.25 |akhs for upkeep of palaces. This bears the
sane character. [1093E-H 1094A- B]

(16) As privy purses were not ~comrutable, from the
ci rcunmst ances and keeping in background of 'the paynent,
there was an expr.ess provi'si on fl owing from the
ci rcunst ances precl udi ng the
1078
comutation of this anmount of Rs.25 lakhs and, therefore, it
was exenpt under s. 2(e) (iv) of the Act. [1094B-C]

(17) There was no right granted and can be gathered
fromthe terns of the grant of paynment for the assessee to
claimcommuutation of the amount (of Rs.25 |akhs. That woul d
defeat the purpose of the set 'up of the arrangenent under
whi ch the paynent of the ambunt was made. Fromthe nature of
the sum stipulated in the letter witten by the Governnent
to the assessee, the assessee had no right to claim
conmut ati on. Taking that fact in conjunction wth the
ci rcunst ances under which the paynent of Rs.25 |akhs was
agreed to, it is held that fromthe terns of the agreenent,
there was an express stipulation precludi ng commutation and,
therefore, it comes within cl. (iv) of s. 2(e) of the Act
and the assessee was entitled to exenption. [1094C F]

Oxford Dictionary: Jarman on WIlls (P. 1113), relied on
and

Ahmed GH Ariff and Others v. Comm ssioner of” Walt h-
tax, Calcutta, 76 |I.T.R 471, Commi ssioner of Walth-tax
Gujarat v. Arundhati Bal krishna, 77 |I.T.R 505, Conm ssioner
of Wealth-tax, Rajasthan v. Her Hi ghness Maharani Gayatr
Devi of Jaipur, 82 1.T.R 699, Comm ssioner of Walth-tax,
Lucknow v. P. K. Banerj ee, 125 |I.T.R 641 and H.H
Mahar aj adhi raj a Madhav Rao Jiwaji Rao Scindia Bahadur & Os.
v. Union of India, [1971] 3 SCR 9 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1763
(NT) of 1974

Fromthe Judgment and Oder dated 2.2.1973 of the
Andhra Pradesh High Court in Case Reference No. 67 of 1971
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Y. Ratnakar, Ms, A K Verma and D.N. Msra for the
Appel | ant .

S.C. Manchanda, Ms. A. Subhashini and B.B. Ahuja for
t he Respondent.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. This appeal by Special |eave
arises fromthe decision of the High Court of Andhra Pradesh
and it seeks answers to two questions:

1079

"“(i) \Whether, on t he facts and in t he
circunmstances of the case, the properties in
respect of which registered sale deeds had not
been executed, but consi deration had been
recei ved, belonged to the assessee for the purpose
of inclusion “in his net wealth within the neaning
of section 2(m of the Wealth-tax Act, 19577

(ii) \hether, on t he facts and in t he
ci rcunst ances of the case, the assessee’s right to
receive the sumof Rs.25 lakhs O S. fromthe State
Government was an asset for the purposes of
inclusion in his net ~wealth under the Walth-tax
Act, 19577?"

The year involved in this case is the assessnent year
1957-58 under the Wealth-tax Act, 1957 (hereinafter called
the "Act’). It nmay be nentioned that the valuation date is
the first valuation date after com ng into operation of the
Act which cane into force on 1st April, 1957. The assessee
was the N zam of  Hyderabad, an individual. There were
several questions involved in the assessment’ with all of
whi ch the present appeal is not concerned.

So far as the first question indicated ~hereinbefore
which was really question No. (ii) in the statenment of case
before the Hi gh Court, it may be nentioned that the Walth-
tax O ficer had included a total sum of Rs.4,90,775
representing the mar ket  val ue of certain i movabl e
properties in respect of which, although the assessee had
received full consideration noney, he had not executed any
regi stered sale deeds in favour of the vendees. The Walth-
tax Oficer held that the assessee still owned those
properties and consequently the value of the same was
i ncluded in his net wealth.

On  appeal the Appel | ate Assi stant Conmi ssi-oner
sustained the order with certain deductions in value. On
further appeal the Tribunal held that the assessee had
ceased to be the owner of the properties. The Tribunal was
of the opinion that the assessee having received the
consi derati on money fromthe purchasers and the purchasers
havi ng been put into possession were protected in termnms of
section 53A of the Transfer of Property Act and the term
"owner’ not only included the |Iegal ownership but also the
beneficial ownership. The first question arises- in the
context of that situation. The High Court following the
rati o of Commi ssioner of |ncone-Tax, A P., Hyderabad v.
Nawab Mr Barkat Ali Khan, (infra) answered the question in
favour of the revenue.

1080

The second question set out before, which was question
no. (v) before the H gh Court, has to be understood in the
context of the facts of this case. The right of the assessee
to get the amount in question i.e. Rs.25 |akhs a year, arose
in the wake of accession of the Hyderabad State to the Union
of India. Several conmunications followed between the
Mlitary CGovernor of Hyderabad,.Myj. Gen. Chaudhuri and the
Ni zam of Hyderabad as well as other officers. It has to be
borne in mnd that the assessee was a paranmount rul er owning




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

certain private properties call ed Sar f - e- khas. He
surrendered his paramuntcy and acceded to the Union of
India. H's private properties were taken over by the
CGovernment and it was agreed by the Governnent that in lieu
of his incone from the said properties, he would be paid
Rs. 25 |l akhs in Gsmania currency annually.

The communi cation between Mjor General Chaudhuri, the
Mlitary Governor and the Ni zam about this particular sumin
contained in the letter dated 1lst February, 1949. It stated
inter alia as foll ows:

"After this merger HE H wll be paid annually a
total sumof Rs. 1 crore distributed as foll ows:
(a) Rs.50 lacs as a privy purse,

(b) Rs.25 lacs in lieu of his previous incone from
the Sarf-e-khas, and

(c) Rs.25 lacs and for the upkeep of Pal aces etc."

The letter which appears ~in the Paper Book of this
appeal from Mlitary Governor | of Hyderabad, Major Cenera
Chaudhuri 'to the Nizam of Hyderabad, states, inter alia,
that Nizamis Sarf-e-khas estates should not continue as an
entirely separate administration i ndependent of the D wani
admini strative structure. The Sarf-e-khas, it was stated in
that letter, should therefore be conpletely taken over by
the Diwani, its revenue  and expenditure being nmerged with
the revenues and expenditure of the State. Thereafter we
have extracted the relevant portion off the Iletter which
stipulated for the payment of Rs.251akhs. The other parts
of the agreement contained in that letter are not rel evant
for the present purpose.

The Wealth-tax Oficer treating the said sum as an
annuity and secondly as an asset or property, capitalised
the same to Rs. 99, 78,572
1081
and included that amount as an asset of the assessee. The
appel | ate Assistant Comm ssioner agreed with the view taken
by the Wealth-tax O ficer. The Tribunal, however, refused to

call it as an annuity and characterised it as an annua
paynment for surrender of life interest. The Tribuna
therefore held that the capitalised value of " such life

interest be added to the net wealth and taxed.

The High Court in the judgment under appeal agreed with
the view taken by the Tribunal that it was only an annua
paynment made in conpensation for the property which had been
taken over by the Governnent. It was, therefore, a part of
the wealth, according to the H gh Court. The H gh Court was
of the viewthat it was possible to comute the annua
paynment of Rs.25 |akhs. The High Court found that there was
neither any express preclusion nor any circunstances from
which legitimately an inference could be drawn precluding
conmutation of the said amount into a |unpsum grant. The
H gh Court, therefore, was of the view that the Walth-tax
Tri bunal had rightly rejected the contention ‘of the
assessee. The question was accordingly answered by the Hi gh
Court in the affirmative and against the assessee and.in
favour of the revenue.

The first question involved in this case is whether the
properties in respect of which registered sal e deeds had not
been executed, but full consideration had been received by
the assessee, belonged to the assessee for the purposes of
inclusion in his net wealth in ternms of section 2(m of the
Act. Under section 3 of the Act, the charge of wealth-tax is
on the net wealth of the assessee on the rel evant val uation
date. Net wealth is defined under section 2(nm) of the Act.
The relevant portion of section 2(n) is as follows:

"(m "net wealth" means the amount by which the
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aggregate value conmputed in accordance with the
provisions of this Act of all the assets, wherever
| ocated, bel onging to the assessee on t he

val uation date, including assets required to be
included in his net wealth as on that date under
this Act, is in excess of the aggregate val ue of
all the debts owed by the assessee on the

val uation date.......

The material expression with which we are concerned in
this appeal is '"belonging to the assessee on the valuation
date’. D d the assets in the circunstances nentioned
herei nbefore nanely, the properties in respect of which
regi stered sal e deeds had not been
1082
executed but consideration for sale of which had been
recei ved and possession in-respect of which had been handed-
over to the purchasers belonged to the assessee for the
purpose of inclusionin his net wealth? Section 53A of the
Transfer of Property Act gives the party in possession in
those circunstances the right to retain possession. Were a
contract has been executed in-terns nentioned hereinbefore
and full consideration has been paid by the purchasers to
the vendor and where the purchasers have been put in the
possession by the vendor, the vendees have right to retain
that possession and resist suit for specific performance.
The purchasers can al so enforce suit for specific
performance for execution of formal registered deed if the
vendor was unwilling to do so. But-in the eye of law, the
purchasers cannot and are not treated as | egal owners of the
property in question. It is not necessary in our opinion
for the purpose of this case to be tied down wth the
controversy whether in India there is any concept of |ega
ownership apart fromequitable ownership or not or whether
under sections 9 and 10 of the I|ndian Incone-tax Act, 1922
and sections 22 to 24 of the I'ndian Inconme-tax Act, 1961
where "owner’ is spoken in respect of the house properties,
the Il egal owner is neant and not the equitable or beneficia
owner. Sal nrond On Jurisprudence, Twelfth Edition, di scusses
the different ingredients of ’'ownership from pages 246 to
264. ' Omnership’, according to Sal nond, denotes the relation
bet ween a person and an object formi ng the subject-matter of
his ownership. 1t consists of a conplex of rights, all of
which are rights in rem being good against all the world
and not nerely against specific persons. Firstly, Sal nond
says, the owner will have a right to possess the thing which
he owns. He may not necessarily have possession. Secondly,
the owner normally has the right to use and enjoy the thing

owned: the right to nanage it, i.e., the right to decide how
it shall be used; and the right to the income from it.
Thirdly, the owner has the right to consune, destroy or
al i enate t he t hi ng. Fourthly, owner shi p has t he

characteristic of being indeterminate in duration. The
position of an owner differes from that of a non-owner in
possession in that the latter’'s interest is subject to be
determ ned at sone future tine. Fifthly, ownership has a
residuary character. Salnmond also notes the distinction
between | egal and equitable ownership. Legal ownership is
that which has its originin the rules of the comon | aw,
whil e equitable ownership is that which proceeds fromrules
of equity different from the conmon |law. The courts of
common law in England refused to recognize equitable
owner shi p and deni ed the equitable owner as an owner at all
Al the rights enbedded in the concept of ownership of
Sal nond
1083
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cannot strictly be applied either to the purchasers or the
assessee in the instant case.

In the instant appeal, however, we are concerned with
the expression ’'belonging to’ and not wth the expression
"owner’. This question had come up before this Court before
a bench of five |earned judges in Comm ssioner of Walth-
tax, West Bengal, v. Bishwanath Chatterjee and others, 103
I.T.R 536. At page 539 of the report, this Court referred
to the definition of the expression "belong’ in the Oxford
English Dictionary "To be the property or rightfu
possession of". So it is the property of a person, or that
which is in his possession as of right, which is liable to
wealth-tax. In other words, the Iliability to wealth-tax
ari ses because of the belonging of the asset, and not
ot herw se. Mer e possession, or j oi nt possessi on
unaccomnpani ed by the right to be in possession, or ownership
of property would-therefore not bring the property within
the definition of "net wealth" for it would not then be an
asset "belonging" to the assessee. The first linb of the
definition indicated in the Oxford Dictionary nay not be
applicable to these properties in the instant appeal because
these lands were not legally the properties of the vendees
and the assessee was the lawmful owner of these properties.
The vendees were, however, in rightful  possession of the
properties as against the vendor in view of the provisions
of section 53A of the Transfer of Property Act, 1908. The
schenme of the Act has to be borne in mnd. It has also to be
borne in mnd that unlike the provisions of I'ncone-Tax Act,
section 2(n) of the Act uses the expression 'belonging to
and as such indicates something over which a person has
dom ni on and | awful domini on should be the person assessabl e
to wealth tax for this purpose

In Conmi ssioner of Walth-tax, “A P. ~v. Trustees of
HEH Nzamis fanily (Remainder ~Walth) Trust, 108 |.T.R
555, the question as to what is the neaning of the
expression 'belonging to’ was raised (page 594 of the
report) but this Court did not (decide whether the trust
property bel onged to the trustee and whether the trustee was
liable under section 3 of the Act apart fromor wthout
reference to section 21 of the Act. The case was di sposed of
in terms of sections 21 of the Act.

In Commi ssioner of |Incone-tax, A.P. Hyderabad v. Nwab
Mr Barkat Ali Khan, [1974] Tax L.R 90, it was held by the
Andhra Pradesh Hi gh Court that when a vendor had agreed to
sell his property as in the instant case and had received
consi deration thereof but had
1084
not executed a registered sale deed, his liability to pay
tax on incone fromthat property did not cease. His position
as 'owner’ of the property within the nmeaning of section 9
of the Indian Incone-tax Act, 1922 and section 22 of the
I ncome-tax Act, 1961 did not thereby change. According to
the said decision, the agreenent to sell and the receipt of
consi deration by the assessee, the N zam of Hyderabad did
not create any beneficial ownership according to Indian |aw
in the purchaser neither did it <create any equitable
ownership in him The ownership did not change unti
regi stered sal e-deed was executed by the vendor. The term
"owner’ in section 9 of the 1922 Act or section 22 of the
1961 Act did not rmean beneficial or equitable owner which
concept was not recognised in India.

In the instant case as we have noticed the position is
different. We are not concerned with the expression ’'owner’
W are concerned whether the assets in the facts and
ci rcunmst ances of the case belonged to the assessee any nore.
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This Court had occasion to discuss section 9 of the
I ncome-tax Act, 1922 and the neaning of the expression
owner’ in the case of R B. Jodha Ml Kuthiala v.
Conmi ssi oner of Income-tax, Punjab, Jamu & Kashmir and
H machal Pradesh, 82 |I.T.R 570. There it was held that for
the purpose of section 9 of the Indian Income-tax Act, 1922,
the owner nust be the person who can exercise the rights of
the owner, not on behalf of the owner but in his own right.
As assessee whose property renmmi ned vested in the Custodian
of Evacuee Property was not the owner of the property. This
again as observed dealt with the expression of section 9 of
the Indian Incone-tax Act, 1922. At page 575 of the report
certain observations were relied upon in order to stress the
poi nt that these observations were in consonance with the
observations of the GQujarat Hgh Court which we shal
presently note. W are, however, not concerned in this
controversy at the present nonent. It has to be borne in
mnd that  in interpreting the liability for wealth-tax
normal |y the equitable considerations are irrelevant. But it
is well to remenber that in the schene of the adm nistration
of justice, tax law like any other laws wll have to be
i nterpreted reasonably -and whenever possible in consonance
with equity and justice. Therefore, specially in view of the
fact that the expression used by the |legislature has
deliberately and /significantly not wused the expression
"assets owned by the assessee’ hut assets "belonging to the
assessee’, in our opinion, is an aspect which has to be
borne in mnd.

The bench decision of the Calcutta H gh Court in
Conmi ssi oner
1085
of Incone-tax, West Bengal |l v. Ganga Properties Ltd., 77
I.T.R 637. rested on the terms of section 9 of the |Incone-
tax Act, 1922 and the Court reiterated again that in |ndian
| aw beneficial ownership was unknown; there was but one
owner, nanely, the legal owner, both in respect of vendor
and purchaser, and trustee and cestui que trust. The incone
fromhouse property refers to the I|egal owner and further
that in case of a sale of inmmovable property a registered
docunent was necessary. But these propositions as noted
herei nbefore rested on the use of the expression-in section
9 of the Inconme-tax Act, 1922. It wused the expression
"owner’ unlike 'belonging to’.

The Gujarat High Court in Conm ssioner of Walth-tax-
Gujarat-1 v. Kum Manna G Sarabhai 86 |.T.R 153, held that
a spes successionis is a bare and naked possibility such as
the chance of a relation obtaining a | egacy andthat could
not form the basis of assessnment under section 26 of the
Act. At page 174 of the report, the Gujarat  H gh  Court
referred to the expression ’'belonging to' and referred to
the fact that the expression has been the subject matter in
a nunmber of judicial decisions. The Court observed that the
words 'property’ and ’'belonging to’ were not technica
wor ds.

The Gujarat High Court had occasion to deal with part
performance in the case of an agreenent of sale in
Comm ssi oner of Income-tax, Gujarat v. Ashal and Corporation
133 1.T.R 55. The Gujarat H gh Court noted that in case of
a person who was a dealer in |and, the business transaction
woul d be conpleted only when the purchase or sale
transaction was conplete. In order to decide whether the
busi ness transaction was conplete, the question of vita
i mportance was whether title in the property had passed. It
was only on the passing of the title that the transaction
became conpl ete and unless the transacti on was conpl ete, any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

advance receipt of nbney towards the transacti on would not
formpart of inconme or profit. It was observed by the
Gujarat Hgh Court that the doctrine of part performance
enmbodied in section 53A of the Transfer of Property Act,
1882, had only a limted application and it afforded only a
good defence to the person put in possession under an
agreenment in witing to protect his possession to the extent
provided in section 53A, but an agreenent in witing to
sell, coupled wth the parting of possession would not
confer any legal title on the purchaser and take the |and
out of the stock-in-trade of the seller if the seller was a
dealer in Jland. The context in which the Gujarat H gh Court
had to deal this question was entirely different. The
Gujarat Hgh Court had to proceed on the basis that the
assessee
1086
under the Income-tax Act was the owner and he was dealing in
| and and therefore whether the |and was stock-in-trade was
the question. ~In the instant appeal we are concerned wth
the expression 'belonging to . Therefore the observations of
the Gujarat Hgh Court would not be quite apposite to the
probl em of the instant appeal

Thi s question was again viewed by the Bonbay H gh Court
ina slightly different ~ context in Conm ssioner of |ncone-
tax, Bonbay City-IlIl v. Sm. T.P. Sidhwa, 133 |I.T.R 840.
The Bonbay High Court was not concerned w th the expression
"belonging to'.

Qur attention was drawn to another decision of the
CGuj arat Hi gh Court in Comm ssioner of Walth-tax, CGujarat-1V
v. HH Mharaja F.P. Gaekwad, 144 |.T.R 304. There the
facts were nore or less-identical with the instant appeal on
this aspect of the natter. The assessee owned two properties
and had agreed to sell one property to  a conpany. The
vendees had paid Rs.30 I|akhs in January, 1964 and were put
in possession of the property. Thereafter, four instalnents
of Rs. 17-1/2 lakhs each were paid and the property was
conveyed by four deeds executed in 1970-71 and 1972. It was
contended that at the relevant tine, the property did not
belong to the assessee. It was held by the Gujarat High
Court that receipt of part of the sale priceand parting of
possessi on woul d not divest the vendor of imovable property
of his title to the property. The doctrine of part
performance enbodied in section 53A of the Transfer of
Property Act had |limted application and afforded a good
defence to the person put in possession. The |egal position
and the relevant clauses of the agreenent of sale showed
that the assessee was the owner of the property at the
rel evant val uation dates. Therefore, according to. the
Gujarat Hi gh Court, the property agreed to be sold which had
been parted with was includible as an asset of the assessee.

Even in sone cases the phrase 'belonging to is capable
of connoting interest less than absolute perfect | |ega
title. See in this connection the observations of this Court
in Raja Mhanmad Anmir Ahned Khan v. Minicipal Board  of
Sitapur and another, A l.R 1965 S. C.1923. This Court
observed in that case that though the expression ’'bel onging
to’ no doubt was capable of denoting an absolute title was
nevertheless not confined to connoting that sense. Ful
possession of an interest |ess than that of full ownership
could also be signified by that expression

Before concluding this aspect of the matter, there is
certain as-
1087
pect which has to be borne in mnd. Reliance was placed as
we have nmentioned hereinbefore on the decision of the
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Gujarat High Court in the case of Conm ssioner of Walth-
tax, Qujarat-IV v. HH Mbharaja F.P. Gaekwad (supra) It was
contended that if the Gujarat H gh Court’s view was correct,
then the assessee’s contention on this aspect in the instant
appeal cannot be accepted. On behal f of the assessee it was
submitted that the decision of the Gujarat Hgh Court in
Conmi ssioner of Walth-tax, Gujarat-l v. Kum Mnna G
Sar abhai (supra) not having been taken into consideration by
the Gujarat H gh Court in the Ilater decision, the GQujarat
H gh Court the judgnent on which revenue relied was not
correct. It is not necessary in the view we have taken on
the other aspect of the matter, nanely, the use of the
expression 'belonging to to discuss this point any further

It was further subnitted before us that from the said
decision of the @ujarat Hgh Court in Conmissioner of
Weal th-Tax, Qujarat-1V v. HH Maharaja F.P. Gaekwad
(supra), a special leave petitioon was filed by the assessee,
whi ch was dismssed by this Court on 17th January, 1983.
(See in this connection 144 |.T.R Statute page 23). It is,
however, " well-settled that” dismissal of special |eave
petition in Limne does not clothe the decision under appea

in special |leave petition with the authority of the decision
of this Court. See .in this connection the observations in
Daryao & Os. v. State of UP. & Os., AIR 1961 SC 1457. It
may be nentioned as was rightly observed by a full bench of
the All ahabad Hi gh Court in Sahu Govind Prasad v.
Comm ssioner of |Inconme-tax, 144 |.T.R- 851 at 863, specia

| eave is a discretionary jurisdictionand the dismssal of a
speci al |eave petition cannot be construed as affirmation by
this Court of the decision from which special |eave was
sought for.

On this aspect, it nmay also be nentioned that our
attention was drawn to sonme decisions - which we shal
presently note.

The Punjab and Haryana H gh Court in the case of Sm
Kal a Rani v. Comm ssioner of. Incone-tax, Patiala-l, 130
. T.R 321 had occasion to discuss this aspect of the
matter. But the Punjab and Haryana H gh Court was construing
the nmeaning of the expression 'owner’ under section 22 of
the Income-tax Act, 1961. There, the division bench of the
Punjab & Haryana H gh Court held that the assessee occupied
the property after the execution of the agreenent of sale
deed in his favour and after conpletion of the building, he
was in a position to earn incone fromthe property sold to
him though the registered sale deed. was execut ed
subsequently in April, 1969. It was
1088
held that the assessee was 'owner’ in terns of section 22 of
the Incone-tax Act, 1961

The Madras High Court had occasion to discuss this
aspect in Ms. MP. Grananbal v. Conm ssioner of |ncone-tax,
Madras, 136 |.T.R 103. There the facts were entirely
different and the Madras High Court held that the rights
with reference to the properties in question in that case
could only be described as a delusion and a snare so |ong as
the sons continued to occupy the property which they were
entitled to under the wll and to describe the assessee’s
right as owner of the property would be a conpl ete m snomer.
There, the court was construing the will and section 22 of
I ncome-tax Act, 1961 as to who were the owners in terns of
the will.

In all these cases as was reiterated by the Calcutta
H gh Court in S.B. (House & Land) Pvt. Ltd. v. Conmmi ssioner
of Incone-tax, West Bengal, 119 I.T.R 785 the question of
ownership had to be considered only in the Ilight of the
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particular facts of a case. The Patna Hi gh Court in Addl.
Conmi ssi oner of Inconme-tax Bihar v. Sahay Properties and
I nvestment Co. (P) Ltd., 144 |.T.R 357 was concerned with
the construction of the expression 'owner’ in section 22 of
the I ncone-tax Act, 1961. There, the assessee had paid the
consideration in full and had been in exclusive and absol ute
possession of the property, and had been enpowered to
di spose of or even alienate the property. The assessee had
the right to get the conveyance duly registered and ex-
ecuted in its favour, but had not exercised that option. The
assessee was not entitled to say that because of its own
default in having a deed registered in its nanme, the
assessee was not the ‘owner of the property. 1In the
circunstances, it was held that the assessee nust be deened
to be the owner of the property wthin the neaning of
section 22 of Income-tax ~Act, 1961 and was assessable as
such on the incone fromthe property. This is only an
illustrative point where in certain circunstances w thout
any registered conveyance in favour of a purchaser, a person
can be considered to be 'owner’. It may incidentally be
nmentioned that this Court has granted special Ileave to
appeal against this judgnent. See in this connection [1983]
143 1. T.R 60.

Sal nond’ s concepti on of ' ownership’ " has been noted. The
meani ng of the expression ’'belonging to' has also been
noted. W have discussed the cases where the distinction
bet ween ' bel onging to and 'ownership’ -has been consi dered.
The followi ng facts emerge here: (1) the assessee has parted
with the possession which is oneof the essen-
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tials of ownership, (2) the assessee was disentitled to
recover possession fromthe vendee and assessee alone unti
the document of title is executed was entitled to sue for
possessi on against others i.e. others than the vendee in
possession in this case. The title in rem vested in the
assessee, (3) The vendee was in rightful possession agai nst
the vendor, (4) the legal title, however, belonged to the
vendor. (5) The assessee had not the totality of the rights
that constitute title but a nmere husk of it and a very
i mportant el enent of the husk.

The position is that though all statutes including the
statute in question should be equitably interpreted, there
is no place of equity as such in taxation |laws. The concept
of reality in inplenenting fiscal provision is relevant and
the Legislature in this case has not significantly used the
expression 'owner’ but used the expression "belonging to’.
The property in question legally, however, cannot be said to
belong to the vendee. The vendee is in rightful possession
only against the vendor. Speaking for nyself, | have
del i berated | ong on the question whether in interpreting the
expression 'belonging to in the Act, we should not inport
the maxim that "equity 1ooks upon a thing as done  which
ought to have been done" and though the conveyance had not
been executed in favour of the vendee, and the |egal title
vested with the vendor, the property should be treated as
bel onging to the vendee and not to the assessee. | had
occasion to discuss thoroughly this aspect of the natter
with ny learned Brother and in view of the position that
legal title still vests wth the assessee, the authorities
we have noted are preponderantly in favour of the view that
the property should be treated as belonging to the assessee

in such circunstances, | shall not permit ny doubts to
prevail upon nme to take the view that the property bel ongs
to the vendee and not to the assessee. | am conscious that

it will work some ampunt of injustice in such a situation
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because the assessees would be made liable to bear the tax
burden in such situations wi thout having the enjoynent of
the property in question. But tines perhaps are yet not ripe
to transnute equity on this aspect in the interpretation of
aw-much as | would have personally liked to do that. As
Benj ami n Cardozo has said, "The judge, even when he be free,
is not wholly free". A Judge cannot innovate at pleasure.

It may be said that the |egislature having designedly
used the expression 'belonging to and not the expression
"owned by’ had perhaps expected judicial statesmanship in
interpretation of this expression as |eading to an
interpretation that in a situation like this it should not
be treated as belonging to the assessee but as said before
1090
times are not yet ripe and in spite of sone hesitation
have persuaded nyself to come to the conclusion that for al
| egal purposes the property must be treated as belonging to
the assessee and perhaps legislature would renedy the
hardshi p of assessee in such cases if it wants. The assessee
had a nere husk of title and as against the vendee the
assessee had no reality of title but as against the world,
he was still the legal owner and real owner.

As has been observed by this Court in Conm ssioner of
Weal t h-tax, West Bengal v. Bishwanath Chatterjee and O hers
(supra) the property is owned by one to whomit legally
bel ongs. The property does not |egally belong to the vendee
as agai nst the vendor, the assessee.

In Webstor’s 'Dictionary ’'belonging to is explained as
nmeaning, inter alia, to be owed by, be in possession of.
The precise sense in. which thewrds were used, therefore,
nust be gathered only by reading the instrunment or the
docunent as a whole. Section 53A of the Transfer of Property
Act, 1908 is only a shield and not a sword.

In Aiyar’s Law Laxicon of British India, [1940] Edition
page 128, it has been said that the property belonging to a
person has two neanings-(1) ownership; (2) the absolute
right of the user. The sane viewis reiterated in /Stroud’s
Judicial Dictionary 4th Edn. page 260. The expression
"property belonging to' might convey absolute right of the
user as well as of the ownership. A road mght be said, with
perfect propriety, to belong to a nan who has the right to
use it as of right, although the soil does not belong to
hi m

Under section 53A of the Transfer of Property Act, 1908
wher e possession has been handed over to the purchasers and
the purchasers are in rightfuly possession of the sane as
agai nst the assessee and the occupation of the property in
question, and secondly that the entire consideration has
been paid, and thirdly the purchasers were entitled to
resist eviction fromthe property by the assessee in whose
favour the legal title vested because conveyance has not yet
been executed by him and when the purchasers were in
possession had right to call upon the assessee to execute
the conveyance, it cannot be said that the property legally
bel onged to the assessee in terns of section 2(n) of the Act
inthe facts and circunstances of the case even though the
statute must be read justly and equitably and wth the
object of the section in view W are conscious that if a
person has the user and is in the enjoynent of
1091
the property it is he who should be nade liable for the
property in question under the Act vyet the legal title is
i mportant and the | egislature mght consider the suitability
of an anendnent if it is so inclined.

This question therefore nmust be answered in favour of
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the revenue and in the affirmative. The appeal in this
aspect nust therefore fail.

For the second question it is necessary to refer to
section 2(e) which provides for the definition of assets by
stating t hat "assets" i ncl udes property of every
description, movabl e or inmovable, but does not include,-

(iv) a right to any annuity in any case where the
terms and conditions relating thereto preclude the
conmut ati on of any portion thereof into a lunp sum
grant;"

Therefore, in order to be excluded fromthe assets of
the assessee, the right being the sumwhich was annually to
be paid under the agreenent or |etter nentioned hereinbefore
nmust be by the terns and conditions precluded comutation of
any portion thereof into a lunmpsum grant. The question
therefore is-could this lunmpsum grant of Rs.25 |akhs be
commut ed by the Nizam and the capital value of the
conmut ati on be received? Furthernore, the next question that
ari ses was ~whet her that conmutati on was precluded by the
terms and  conditions relating to that right. It may be that
preclusion mght be either by express terns and conditions
of the right or as an inference from the terms and
conditions of the payment.

We need not go into the rights of the erstwhile princes
before the abolition of the privy purses whether the privy
purses coul d be conmuted or not.

The term ’annuity’ is not defined in the Act. According
to the Oxford Dictionary, ’annuity’ means sums payable in
respect of a particular year; yearly grant. An annuity is a
certain sum of noney payable. yearly either as a persona
obligation of the grantor or out of property. The hall-nmark
of an annuity, according to Jarman On WIls (page 1113) is:
(1) it is a noney; (2) paid annually; (3) in fixed sum and
(4) usually it is a charge personally on the grantor.
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Whet her a particular sumisian annuity or not 'has been
considered in various cases. It is not necessary in the
facts and circunstances of the case and in view of the terns
of the paynent indicated to exam ne all these cases.

In Ahmed GH Ariff and Ohers  v. Conmm ssioner of
Weal th-tax, Calcutta, 76 |1.T.R 471, this Court held that
the word "annuity’ in clause (iv) of section 2(e) of the Act
nust be given the signification which it has assuned as a
legal term owing to judicial interpretation and not its
popul ar and di ctionary meani ng.

In Commi ssioner of Walth-tax GGujarat . v.  Arundhati
Bal krishna, 77 1.T.R 505, there were two deeds of trust.
The assessee’s father had settled certain shares in trust
for the benefit of the assessee and her two brothers. The
trustees were to pay the residue of the income from the
trusts in equal shares to the beneficiaries after deducting
all costs and expenses. The assessee had a right after she
had attained majority and after the birth of her first child
to require the trustees to pay her shares out of the corpus
of the trust fund absolutely up to one-half thereof. Under
another trust created by her mother-in-law of certain sums
of nmoney and certain shares the trustees were required to
pay the incone of the trust funds after deducting expenses
to the assessee during her lifetime. It was held that the
paynments to the assessee under the trust deeds were not
"annuities’ within the nmeaning of section 2(e) (iv) of the
Act .

In Conmi ssi oner of Wealth-tax, Raj asthan v. Her
H ghness Maharani Gayatri Devi of Jaipur, 82 1.T.R 699,
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this question arose again. The Maharaja of Jaipur had
executed a deed of irrevocable trust whereunder the
properties nmentioned in the schedul e thereto st ood

transferred to the trustee. The trust fund was to include
the assets nentioned in the schedul e and al so such additions
thereto and other capital nmpneys which mght be received by
the trustee. The assessee was one of the beneficiaries under
the trust to whomthe trustee was to pay during her lifetine
50 per cent of the income of the trust fund. The question
was whether the assessee had a life interest in the corpus
of the trust fund and her interest was therefore an ’asset’
liable to wealth-tax or whether the assessee had only a
right to an annuity and as such her right was exenpt from
wealth-tax in view of section 2(e) (iv) of the Act. It was
held by this Court that since neither the trust fund nor the
anount payable to the assessee was fixed and the only thing
certain was that she was entitled to 50 per cent of the
i ncome of ‘the trust fund,
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what the ' assessee was entitled to was not an annuity but an
aliquot share —in the incone of the trust fund. The assessee
had a life interest in the trust fund and the right of the
assessee under the trust deed was not exenpt from wealth-tax
by virtue of the provisions of section 2(e) (iv).

In  Commi ssi oner of Wealth-tax, Lucknow v. P. K.
Banerjee, 125 |.T.R/ 641, it was held that the right of the
assessee in the trust fund in that case was not an 'annuity’
and was not exenpt ‘fromthe wealth-tax under section 2(e)
(iv) of the Act. It was further observed that in order to
constitute an ’annuity’ the payment to be nade periodically
should be a fixed or predeternm ned one and it shoul d not be
liable to variation depending upon or on any ground relating
to the general inconme of the fund or estate which was
charged for such payment.

In this case, in view of the background of the terns of
payment and the circunstances. why the paynent was made,
there cannot be any doubt that Rs.25 | akhs annual l'y was an
"annuity'. It was a fixed sumto be paid out of the property
of the Governnment of India in |ieu of the previous inconme of
the assessee from Sarf-e-khas. Therefore, it was an annuity.

The only question that arises, was there any express
provi si on which prevented commutation of this annuity into a
| unpsunf? Counsel for the revenue contended that there nust
be an express provision which nust preclude conmutation. In
this case indeed there is no express provision from the

docunent itself. The guestion is: can, from the
ci rcunmst ances of the case, such an express  provision
precluding commutation be inferred in the facts and

ci rcunst ances of this case?

The background of the facts and circunstances of the
paynment has to be kept in mnd. The N zam had  certain
income. He was being given three sums-one was the  privy
purse which was not commutable; the other was paynment of
Rs. 25 |l akhs for the upkeep of palaces etc. and the third of
Rs.25 lakhs in lieu of his previous incone fromthe Sarf-e-
khas. Incone is normally neant for expenditure. The N zam
had to incur various expenditures. Commutation is often made
when one is not certain as to whether the source from which
that income comes for exanple, when a nman retires from
service, he normally commutes in order to ensure for hinself
and after his death for his famly a certain i ncone which he
can ensure by getting the commuted anmount invested in his
private bank or otherwi se which he may not be sure because
upon his death the pension wll cease.

1094
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In this case this being an aggrenent between erstwhile
ruler and the Governnment of India, there is no such
notivation and this paynent of Rs.25 Ilakhs in lieu of the
previous income of Sarf-e-khas must be read in conjunction
with two other sums nanely Rs.50 |akhs as privy purse and
Rs. 25 | akhs for upkeep of palaces. This bears the same
character.

As privy purses were not commutable, we are of the
opi ni on that from the ci rcunst ances and keeping in
background of the paynment, there was an express provision
flowing fromthe circunstances precluding the comrutation of
this ampbunt of Rs.25 lakhs. If that is the position, then
in our opinion, it was exenpt under section 2(e) (iv) of the
Act .

There was no right granted and can be gathered fromthe
terns of the grant ~of paynent for the assessee to claim
conmut ati on of the amount of Rs.25 | akhs. That woul d def eat
the purpose and the -set up of the arrangenment under which
the paynent of the ampbunt was’ nmade. The nature of privy
purses have been di scussed in H H. WMharajadhiraja Madhav
Rao Jiwaji - Rao Scindia Bahadur & Os. v. Union of India,
[1971] 3 SCR 9. W are, however, not concerned with the
controversy of the privy purse. But it is quite evident from
the nature of the sumstipulated in the letter, the assessee
had no right to claimconmutation. Taking that fact in
conjunction with the circunstances under which the paynent
of Rs.25 |akhs was agreed to, we are of the opinion that it
must be held that fromthe ternms of the agreenent, there was
an express stipulation precluding conmutation. If that is so
then it cones within clause (iv) of section2(e) of the Act
and the assessee was entitled to exenption. The question
therefore nmust also be answered in the negative —and in
favour of the assessee.

The appeal is disposed of in the aforesaid terns. The
judgnent and order of the Hi gh Court are modified
accordingly. In view of the divided success, there will be
no order as to costs.

A P.J. Appeal allowed in part.
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