http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
NOCRALI BABUL THANEWALA

Vs.

RESPONDENT:
K MM SHETTY AND ORS

DATE OF JUDGVENT20/ 12/ 1989

BENCH

RAMASWAM , V. (J) 11
BENCH

RAMASWAM , V. (J) 11
MUKHARJI, SABYASACH (CJ)

Cl TATI ON
1990 AIR 464 1989 SCR Supl. (2) 561
1990 SCC (1) 259 JT 1989 (4) 573

1989 SCALE  (2) 1426
Cl TATOR | NFO :
R 1990 SC1881  (9)

ACT:

Contenmpt of Courts Act, 1961: Breach of Injunction or
undertaking given to Court--M sconduct amounting to con-
tenpt - - Puni shnent by i npri sonnent of fine.

HEADNOTE:

The Petitioner-landlord filed a suit No. 213 of 1970 for
eviction against the first respondent and four others in the
court of GCivil Judge, Senior Division, Thane. The suit was
decreed by the Trial Court. The first respondent alone filed
an appeal before the District Court. The appeal was dis-
mssed confirmng the eviction. Thereafter the first re-
spondent filed a Wit Petition in the H gh Court of Bonbay
which was al so disnissed. The first respondent then filed
Cvil Appeal No. 2628 of 1980 in this Court which was dis-
m ssed by this Court on 18.8.1987. However at the request of
the appellant this Court had allowed himto continue'to be

i n possession and carry on the business till 31.3.89 subject
to the appellant and all his enployees in the business
filing an usual undertaking in the Court that they will hand

over and deliver vacant possession of the prem ses on the
expiry of the period mentioned above and will go on deposit-
ing the nesne profits until possession is delivered. In
pursuance of this order an undertaking was filed by the
first respondent as al so by persons shown as his “enpl oyees
and staying in the prem ses.

Sonetime in the beginning of 1989 one Raghuram A. Shetty
Second respondent in this Petition filed Cvil Suit No. 306
of 1989 in the Thane Cvil Court for a declaration that the
decree for eviction obtained in respect of the premses in
guestion in civil suit No. 213 of 1970 cannot be executed
against him and for a permanent injunction against the
Petitioner herein. He al so noved an application for a tenpo-
rary injunction fromexecuting the said decree. The Thane
Cvil Court granted a tenporary injunction as prayed. That
is howthe Petitioner herein filed this contenpt petition
both against the original tenant KMM Shetty and the
second respondent-the Plaintiff in Gvil Suit No. 306 of
1989.
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After discussing in detail the various devel opnents of the
case

562

brought about by the first respondent as well as by the 2nd
respondent herein, this Court directed that the order grant-
ing injunction against the Petitioner from executing the
eviction decree against the 2nd respondent shall not be
operative and that the Petitioner is entitled to execute the
decree for eviction against all persons who are in posses-
sion of the property.

VWi le holding the first respondent guilty of committing
contenmpt by wilful disobedi ence of the undertaking given by
himin this court, the Court,

HELD: Breach of an injuction or breach of any undertak-
ing given to a Court by a person in civil proceedings on the
faith of which the Court sanctions a particular course of
action is msconduct anmpunting to contenpt. [568F]

The renedy in such circunstances may be in the formof a
direction to the contemmor to purge the contenpt or a sen-
tence of ‘inprisonnent or tinme or all of them [568F]

When a court accepts an undertaking given by one of the
parties and passes an order based on such undertaking, the
order anpunts in substance to an injunction restraining that
party fromacting in breach thereof. [568D

The breach of an undertaking given to the Court by or on
behalf of a party to a civil proceeding is, therefore,
regarded as tantanount to a breach of injunction although
the renedies were not always identical. For the purpose of
enforcing an undertaking that undertaking is treated as an
order so that an undertaking, if broken, would involve the
same consequences on the persons breaking that —undertaking
as would their disobedience to an order for an injunction
[ 568D E]

In the Ilight of this Court’s finding in the | instant
case, that there was a breach of the undertaking nmere inpo-
sition of inprisonment or fine will not neet the ends of
justice. There will have to be an order to purge the con-
tempt by directing the first respondent-contemmor to deliver
vacant possession imedi ately and issuing necessary further
and consequential directions for enforcing the sane. [568(G

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Msc. Petition (C
No. 13066 of 1989.
I N
Cvil Appeal No. 2628 of 1980.
563
A K. Sen and V.B. Joshi for the Petitioner.

G L. Sanghi, C M Lodha, Shankar CGhosh, H M Singh and
C.P. Mttal for the Respondents.
The Judgrment of the Court was delivered by

V. RAMASWAM, J. In this petition the petitioner —has
prayed for convicting Respondents 1 and 2 for commtting the
contenpt of this Court by violating the terns and conditions
of the undertaking filed in Cvil Appeal No. 2628 of 1980
and for a direction that whosoever is in possession of the
suit prem ses be handed over to the petitioner. The peti-
tioner as the owner and |landlord of the property, Tika No.
3, City Survey House, bearing No. 344/345, Janbli Naka,
Thane, consisting of ground floor, first floor and second
floor in which the business of restaurant known as Ramakr -
i shna H ndu Hotel or Ramekrishna Hotel is carried on, filed
Cvil Suit No. 2 13 of 1970 in the Court of Civil Judge,
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Senior Division, Thane, against the first respondent and
four others, by nane, P.A Dange, V.A Dange, Haribhan
Shivale and Gri Anna Shetty for eviction from the above
sai d prem ses. The suit was decreed by the Trial Court. The
first respondent who was the first defendant in the suit
alone filed an appeal against this decree before the Dis-
trict Court. The appeal was dismssed confirmng the order
of eviction. Thereafter, the first respondent filed wit
petition No. 354 of 1975 in the H gh Court of Bonbay and
that wit petition was al so disnissed. Though defendants 2,
3, 4 and 5 did not file the appeal or take the matter fur-
ther to the Hi gh Court they were inplead as respondents in
the appeal and the wit petition filed by the first respond-
ent herein. The first respondent thereafter filed G vi
Appeal No. 2628 of 1980. The said appeal was dism ssed by
this Court on 18th of August, 1987. However, at the request
of the appellant this Court allowed the appellant to contin-
ue to be in possession and carry on the business till
31.3.1989 subject to the "appellant and all those persons
who are now occupyi ng the prem ses as enpl oyees or staff and
are staying in the premises file an usual undertaking in
this Court within eight weeks fromtoday stating inter alia
that they will hand over and deliver over vacant possession
of the prem ses on the expiry of the period nmentioned above
and also indicate that they will go on depositing the nesne
profits wuntil the possession is delivered. In default of
furnishing or filing the undertaking in the manner indicat-
ing within the

564

time aforesaid the decree of execution shall becone executa-
ble forthwith."

In pursuance of this order the first respondent. KMM
Shetty filed an undertaking on 5.10.1987. The first respond-
ent through his advocate had produced the rmuster roll ' show
ing the names of persons enployed by himfor running the
hotel business in the suit premses as well as a [list of
persons staying in the said hotel. This I|ist showed 17
persons as being the enpl oyees and persons staying in the
hotel, and as directed by this Court the 17 persons also
filed an undert aking.

Sonme time in the beginning of 1989 one Raghuram A
Shetty second respondent in the contenpt application filed
Cvil Suit No. 306 of 1989 in the Thane G vil Court ~before
the Illrd Joint Cvil Judge, Senior Division, Thane, for a
declaration that the decree for eviction obtained in respect
of the suit premises in Cvil Suit No. 2 13 of 1970 cannot
be executed against himand for a permanent injunction
against the petitioner herein. Pending the suit he had  also
filed an application under Order 39 Rule 1 and 2 read /wth
section 151 of CPC for a tenporary injunction from executing
the decree for eviction. By an order dated 5.4.1989, the
[1lrd Joint Cvil Judge, Thane, granted a tenporary 'injunc-
tion against the petitioner herein restraining himupto the
di sposal of Civil Suit No. 306 of 1989 from executing the
decree for eviction given in Cvil Suit No. 213 of 1970.
Thereafter, the petitioner has filed this contenpt petition
both against his original tenant-K. MM Shetty and also
agai nst the second respondent who was the plaintiff in G vi
Suit No. 306 of 1989.

The second respondent has filed a reply statenent in
which he has contended that P. A Dange had taken over the
hotel business which was being carried on by the tenant-
K.-MM Shetty in the name and style of "Ramkrishna Hindu
Hotel™ at the ground floor of +the suit premses on
29.11.1986 and under an agreenent dated 2nd January, 1967
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the said P.A Dange with the consent of the tenant trans-
ferred the said business and the excl usive possession of the
hotel to the second respondent herein. Subsequently there
was anot her agreenent executed between the tenant and the
second respondent on 1.8.1972 under which the second re-
spondent was paying royalty to the tenant and that to the
know edge of the petitioner he was in the occupation of the
prem ses and carrying on the business and that in spite of
it he had not been inpleaded in the eviction suit or the
subsequent proceedi ng and that therefore he was not bound by
the decree for eviction. A

565

rej oi nder has been filed by the | andlord-petitioner to this
reply.

As stated earlier the Suit No. 213 of 1970 was filed by
the petitioner for eviction not only against the origina
tenant-K.M M Shetty butal so agai nst P. A Dange, V.A Dange
and two others. The case of the petitioner-|andlord was that
the tenant had sub-let the premises to the said P. A Dange-
def endant. No. 2 and V. A Dange defendant No. 3. The tenant
filed witten statenent contending that he had allowed the
second defendant to manage and conduct the said hotel busi-
ness under the terns and conditions set out under an agree-
ment made and entered into between themand that Minicipa
licence for the business had al ways been and still in the
nane of the tenant first defendant. Neither P.A Dange nor
V. A. Dange ever stated that they had parted with the posses-
sion to the second respondent either as a licensee or in any
other capacity. Again in the Wit Petition No. 354 of 1975
filed in the H gh Court the first respondent had stated that
P. A, Dange was pernitted to conduct the said business under
an agreenent dated 29th February, 1970 on hi's paying the
tenant a sumof Rs.500 per nonth by way of royalty, that
this agreenent was subsequently renewed on 29th January,
1970 increasing the royalty amount from Rs.500 to Rs.600 per
nmont h but, however, during the pendency of the appeal before
the learned District Judge, Thane, defendants 2 and 3 had
returned the business together with the prem ses, ~‘stock-in-
trade, furniture, fittings and all paraphernalia which were
given to themfor conducting the said business to the first
respondent herein and that the first respondent had been .in
sol e possession and occupation of the said prem ses and of
the business conducted therein and he hinmself had been
carrying on the business fromthat tinme. Again in this Court
when he filed the special |eave petition the first respond-
ent prayed for stay of dispossession. This Court by an order
dated 5th Novenber, 1980 granted stay of di spossession on
condition that the respondent will continue to pay conpensa-
tion equivalent to rent every nonth regularly to the  peti-
tioner herein and that he shall not induct anybody else in
the prem ses in question.

When the petitioner received notice in Civil Suit No.
306 of 1989 he sent the |awer’'s notice dated 14th  March
1987 to the first respondent inviting his attention to the
undertaking given by himto vacate the prem ses before the
31st of March, 1989 and the consequences that nay follow, if
in breach of the said undertaking, he does not hand over
possession. In this notice he also brought to the notice of
the first respondent that the suit was filed at the instiga-
tion of the first respon-

566

dent and charged col | usi on between first and second respond-
ent and stated that the suit is based on false and ficti-
tious allegations intentionally nade to postpone the date of
delivery of the premi ses. The first respondent sent a reply
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to this notice on 23.8.1989 stating that he is not at al
concerned in any manner whatsoever with the suit filed by
the second respondent, and that he would be filing necessary
affidavit in the Suit No. 306 of 1989. The first respondent
filed an affidavit in the suit in which also he stated that
he had nothing to do with the suit filed by the plaintiff
and denied the claimof the plaintiff and further stated
that the suit premi ses had to be handed over to the peti-
tioner by 31.3.1989 as per his undertaking given in this
Court. He had also prayed the Court to pass "such suitable
orders to facilitate conpliance of the orders" of this Court
in respect of the suit prem ses. he had encl osed copy of his
reply to the lawer’s notice sent by himto the petitioner
along with this affidavit. However, for the first tine in
the reply filed to the contenpt application the first re-
spondent had stated that "the petitioner has with wulterior
notives deliberately withheld fromthis Hon ble Court mate-
rial facts i.e. the respondent No. 1 has not been (in |and-
lord s know edge) in the suit prem ses since 1967 i.e. even
before the suit for eviction was filed in the trial court”
and that "at that time of final hearing of the appeal, it
was landlord s duty to bringto the notice of this Hon ble
Court that the answering respondent is not in possession of
the dispute prem ses.” He had further stated that when the
undertaking was filed by himhe was not in possession of the
suit prenises and that it was well within the know edge of
the landlord. He had al so stated that the second respondent
had been in possession of the suit property. W cannot now
accept this statement of the first respondent’ that he was
not in possession at the tinme when he gave the wundertaking
on the facts and circunstances stated above. |f the second
respondent is in possession as he clainms now, it would nmnean
that the first respondent had been playing a fraud on the
Court, and sweating fal se affidavits and naking fal se state-
ments and obtai ning orders on the basis of such fal se state-
ments. It may be noted, however, that there was absolutely
no need for making such false allegations and obtain orders
which are of no use to himif he had not been in possession
as stated now. If it is said that he m ght have been’  noti -
vated by a desire to spite the landlord and to deprive him
of the possession it would clearly be an abuse of the proc-
ess of the Court.

Thr oughout P. A. Dange and the first respondent who were
stated to have given a licence to the second respondent for
carrying on the business were parties to the proceedi ngs but
they never inforned
567
the Court about the possession being with the ('second. re-
spondent. As already stated the |learned counsel for/ the
first respondent produced in this Court at the tine of
hearing of the Givil Appeal the nuster roll for running the
hotel as well as a list of persons who are stated to be
staying in the hotel. In that list the second respondent’s
nane did not find a place. Nowif the first respondent
states that the second respondent had been in the possession
of the suit prenises and carrying on the hotel business ever
since 2nd January, 1967 the first respondent is quilty of
del i berately suppressing the facts and giving a fal se under-
taking to this Court that he is in possession of the suit
prem ses.

In the Cvil Suit No. 306 of 1989, the second respondent
had prayed for the injuction on the basis that he was a
licensee originally fromP.A Dange and |ater under the
tenant hinself and that though there was no privity between
the petitioner and the second respondent, by reason of
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certain amendnents to the Bonbay Rents, Hotel and Lodging
House Rates Control Act he had becone the tenant directly
under the petitioner herein and entitled to protection. An
interiminjuction has been granted by the Illrd Joint G vi

Judge, Thane, on the ground that it is necessary, till the
plaintiff establishes his right, to allowhim to be in
possession. The |earned Judge was not well-founded in this

view. In the light of the earlier statements nade by the
first respondent-K. MM Shetty, P.A Dange and V. A Dange in
the eviction proceedings and in this Court and in the 1ight

of the undertakings given by the first respondent and 17
others the | earned Judge should have directed the plaintiff
to prove his claimin the suit first before any relief is
given against the defendants pending the suit. It nmay be
nmentioned that the argunment of the |earned counsel of the
petitioner was that the first respondent had falsely insti-
gated the second respondent to file the suit and obtain an
injunction. |If this contention is true then the first re-
spondent is guilty of contenpt in not handing over vacant
possession ~as per the undertaking .and in fact the second
respondent woul'd equally be guilty as abetor of the breach

However, we are not going into the question of the second
respondent’s right in Gvil Suit No. 306 of 1989 and that
may have to be decided after trial. Suffice it to say that
we are of the view'that the order of injunction against the
petitioner from executing the decree -against the second
respondent is not justified in this case. W would like to
add that as the facts of the undertaking given and the
various statenments rmade by the tenant in the eviction pro-
ceedi ngs were before him we would have expected the | earned
Cvil Judge, Thane, to have directed the parties to obtain a
clarification fromthis Court, if there

568

was any doubt as to the executability of the decree passed
by this Court.

Be that as it may, we now direct that that portion of
the order granting injunction against the petitioner from
executing the eviction decree agai nst the second respondent,
on the facts and circunstances of this case, shall not be
operative and that petitioner is entitled to execute the
decree for eviction against all persons who are in posses-
sion of the property.

Now coming to the question of relief that is to be
granted to the petitioner and the punishnent to be inposed
on the first respondent, the | earned counsel for the first
respondent contended that his client is an old man of nore
than 84 years and that in fact though he was willing to hand
over vacant possession, on the facts and circunmstances he
could not conply with undertaking bona fide.

When a court accepts an undertaking given by one of the
parties and passes orders based on such undertaking, the
order anounts in substance to an injunction restraining that
party fromacting in breach thereof. The breach of an under-
taking given to the Court by or on behalf of a party to a
civil proceedingS. is, therefore, regarded as tantanmount to
a breach of injunction although the renedi es were not always
identical. For the purpose of enforcing an undertaking that
undertaking is treated as an order so that an undertaking,
if broken, would involve the same consequences on the per-
sons breaking that undertaking as would their disobedi ence
to an order for an injunction. It is settled | aw that breach
of an injunction or breach of an undertaking given to a
court by a person in a civil proceeding on the faith of
which the court sanctions a particular course of action is
m sconduct amounting to contenpt. The remedy in such circum
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stances nay be in the formof a direction to the contemmor
to purge the contenpt or a sentence inprisonnent or fine or
all of them On the facts and circunstances of this case in

the Ilight of our finding that there was a breach of the
undertaki ng we think that nere inmposition of inprisonment or
fine wll not nmeet the ends of justice. There will have to

be an order to purge the contenpt by directing the first
respondent -contemmor to deliver vacant possession i medi ate-
Iy and issuing necessary further and consequential direc-
tions for enforcing the same.

In the foregoing circunstances, we find the first re-
spondent guilty of conmtting contenpt by wilful disobedi-
ence of the wundertaking given by himin this Court and
accordingly we convict himand
569
sentence himto pay a fine of Rs.500 within the period of
four weeks, failing which he shall suffer sinple inprison-
ment for one nonth, and also direct himto deliver vacant
possession of the premses forthwith to the petitioner to
the extent possible by him W further direct the District
Magi strate, Thane, to evict all those who are in physica
possessi on of the property including the 2nd respondent and
his nen and if necessary with police help and give vacant
possessi on of the prem ses to the petitioner forthwth.

However, we discharge the rule issued agai nst the second
respondent.

R N. J.
570




