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ACT:
Indian Penal Code (XLV of 1860), ss. 149,302-Conviction
under s. 149-Conviction of less than five  persons-Wen
proper-Sentence for transportation-Enhancenent to sentence
of death, on appeal-Interference with discretion of /'tria
j udge- Propri ety-Evidence-Rel ati onshi p of Wi t ness to
deceased.

HEADNOTE

Before s. 149 of the Indian Penal Code can be applied, the
court rmust find with certainty that there were at |east live
persons sharing the comon object.

This does not, however, nean that five persons nust al ways
be convicted before s. 149 can be applied. If the judge
concludes that five persons were unquestionably present and
shared the common object, though the identity of some of
themis in doubt, the conviction of the rest would be good;
but if this is his conclusion, it behoves him particularly
in a nurder case where heavy sentences have been inposed, to
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say so with certainty.

Raneshwar v. The State of Rajasthan ([1952] S.C.R 377)
referred to.

The power to enhance a sentence fromtransportation to death
should very rarely be exercised and only for the strongest
reasons. It is not enough for the appellate court to say or
think that if left toitself it would have awarded the
greater penalty because the discretion does not belong to
the appellate court but to the trial judge, and the only
ground on which the appellate court can interfere is that
the discretion has been inproperly exercised, as f or
i nstance where no reasons have been given and none can be
inferred from the circunstances of the case or where the
facts are so gross that no normal judicial mnd would have
awarded the | esser penalty.

JUDGVENT:

CRI M NAL " APPELLATE JURI SDI CTI ON:  Cri minal Appeal No. 22 of
1953.

Appeal by special leave fromthe Judgment and Order dated
the 19t h Novenber, 1952, of the Hi gh Court of Judicature of
Punjab at Sima in Crimnal Appeal No. 102 of 1952 and
Crim nal Revision Nos. 423
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and 499 of 1952 of the Court of  the Sessions Judge,
Jul lundur, in Sessions Case No. 30 of 1951 'and Sessions
Trial No. 5 of 1951.

Jai Gopal Sethi (R L. Kohli and Deva Singh, with hin) for
the appel |l ants.

Copal Singh for the respondent.

1953. May 15. The Judgnment of the Court was delivered by
BosE J.-Four persons appeal against sentences of | death
passed wupon themin convictions for a double nurder, the
victinmse being two brothers, Rattan Singh and Bawa Singh
The | earned Sessions Judge convicted three others also but
sent enced al I, i ncl udi ng t he f our appel | ants, to
transportation for life. The H gh Court acquitted three of
the seven but sustained the convictions —of the four
appel l ants and enhanced their sentences in each case to
deat h.

The prosecution story is sinple. Al seven accused bel ong
to the sane village and belong to the sane faction or
"party", as Mst. Punnan (P.W 2) calls it. O the seven,
the appellants Dalip Singh and Battan Singh are brothers.
Jarnail Singh who was acquitted is a son of Battan Singh.
The remai ning four, including the appellants Sadhu Singh and
Kundan Singh, are not related to the other three and, except
for the evidence that they belong to the same party, are not
shown to have any common interest with the other three.

The appellants Dalip Singh and Battan Singh are said to have
assaulted the tw dead nen Rattan and Bawa about twenty
years before the occurrence. They were prosecuted and
convicted and served short terns of inprisonnent. Dalip
Singh and Battan Singh are also said to be dacoits and it is
said that they believed that the two dead nmen used to

furnish information against themto the police. This is
said to be the notive for the nurders. Wy the others
shoul d have joined in, except on the basis that they belong
to the same "Party", is not disclosed.
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The prosecution case is as follows:-On 16th June, 1951
Rattan Singh was taking sone food out to a well a short

di stance fromhis house for hinself and his son. This was
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about 2 p.m Just as he left the house, his wife Mt.
Punnan (P.W 2) heard cries of alarmand on rushing out with

her daughter Mst. Charni (P.W 11) saw all seven accused
assaulting her husband. They beat himup till he fell to
the ground.

As soon as Rattan Singh fell down, they left himand rushed
to his (Rattan Singh’'s) Haveli where the other brother Bawa
Singh was Iying on a cot, shouting that they would al so make
short work of him Al seven belaboured himon the cot,
then they dragged hi mout and beat himup some nore.

After this they returned to where Rattan Singh was stil
lying on the ground and gave him sone nore blows. Then they
ran away.

Bawa Singh died very shortly after the assault. The other
brother survived a little longer but he also died not |[|ong
after.

According to Mst. ~Punnan (P.W 2) the accused were armnmed as
follows: The appellants Dalip Singh and Sadhu Singh wth
bar chhas; 't he appellant Battan Singh and two of the accused
who have been acquitted with lathis; the appellant Kundan
Singh had a takwa -a hatchet with along handle, and the
accused Kehar Singh, who has been acquitted, had a khunda-a
hefty stick with a curved iron end.

The nedical evidence discloses that " Rattan Singh had
ni neteen injuries on hi's person. O these, only two, on the
head, woul d have been fatal in thenselves. The rest were on
non-vital parts |ike the foot, ankle, ~1eg, knee, thigh
buttock, forearmand wist, but of these six were grievous.
The doctor says death was caused by shook produced by the
multiple injuries aided by haenorrhage in the brain due to
injury No. 14.

The other brother Bawa had sixteen injuries but except for
two the rest were on non-vital parts.” One of the two was on
the head and the other ruptured the
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spl een. The rest were on the ankle, leg, knee, thigh
el bow, thumb and wist, but eleven of them were grievous.
In his case the doctor put the death down to rupture of the
spl een.

In Rattan Singh’s case, only one of the injuries was
inflicted by a sharp-edged pointed weapon and all the rest
by blunt weapons. The two on the head were inflicted by
bl unt weapons.

In Bawa Singh's case, four wounds were caused by a sharp-
edged or pointed sharp-edged weapon. The others were al
inflicted by blunt weapons. Here again, the fatal injury
whi ch ruptured the spleen was caused by a bl unt weapon.

This analysis would appear to indicate that neither of the
appel l ants Dalip Singh and Sadhu Si ngh, who carried spears,
nor the appellant Kundan Singh, who carried a hatchet, ained
at any vital part; and of those who had bl unt weapons, the
appel lant Battan Singh who had a lathi has alone been
convi cted whil e Indar Singh and Jarnail Singh, who al so had
lathis, and kehar Singh, who had a khunda, have all  been
acquitted; and yet Battan Singh al one could hardly have been
responsi ble for eighteen injuries on Rattan Singh and nine
on Bawa Si ngh.

The appellant Dalip Singh was arrested on the 17th June and
the other three on the 18th. Each was wearing bl ood- st ai ned
cl ot hes.

The | earned Sessions Judge did not attach rmuch inportance to
the bl oodst ai ned cl othes, nor did he regard the recovery of
certain weapons, sonme of which were bl ood-stained, as of
much consequence. But he was inpressed with the evidence of
the two eyewi tnesses Mst. Punnan (P.W 2) and Mst. Char ni
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(P. W 11) and believing themconvicted each of the seven
accused wunder section 302 read with section 149, Indian

Penal Code. He said that as the fatal injuries could not be
attributed to any one of the accused he refrained from
passi ng the sentence of death. All the assessors considered
all seven accused guilty.

The | earned Hi gh Court Judges did not attach any inportance
to the recovery of the weapons because
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for one thing they were not recovered till the 30th, that is
to say, not until fourteen days after the nurders, and when
found, one set pointed out by Jarnail Singh, who has been
acquitted, was found in Dalip Singh’s field and anot her set,
pointed out by Sadhu Singh, was found in Kehar Singh's

field. But they considered the bl ood-stained clothes an
i mportant factor. They were not prepared to believe the two
eye-wi tnesses all the “way, partly because they were of

opi nion that a part of their story was doubtful and seemned
to have been-introduced at the instance of the police and
partly " because they considered that when the fate of seven
nmen hangs-on the testinmony of two wonen "ordinary prudence"”

requires corroboration. They found corroboration in the
case of the four appellants because of the bl ood-stained
clothes and none in the case of the others. Accordi ngly,

they convicted the four appellants and acquitted the others.
Now this has led the |earned Judges into an inconsistency
and it is that which led to the granting of special |eave to
appeal . The |earned Judges say that their ‘conclusion is
t hat

(1) "generally the story related by Mst. Punnan and Mst.
Charni is true;

(2) that certainly not less than five persons took part in
the beating of the two deceased; and

(3) that the corroboration required by prudence is afforded
by the presence of the bl ood stained clothes found on the
persons of the four appellants who have been convicted. "
As regards the three accused whom'they acquitted the | earned
Judges say-

The other three accused nay or may not have taken part in
the affair."

Now it is clear fromthe above that it is inpossible to
ascribe any particular injury to any particular person.
Therefore’ it 1is inmpossible to convict any one of the
accused of murder sinpliciter under section 302,

21
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nor do the | earned Judges attenpt to do that. They convict
under section 302 read with section 149. But  section. 149
requires the presence of five persons who share the comon
object. It is true that in one place the |earned Judges say
that there were certainly not less than five present but in
the very next breath they say that the three whom they
acquit "may or may not have taken part in the affair". | f
those three -are elimnated, then we are left with only four
and that mlitates against their previous finding that they
were at |east five.

Bef ore section 149 can be called in aid, the court nust find
with certainty that there were at |east five persons sharing
the common object. A finding that three of them "nay or my
not have been there" betrays uncertainty on this vital point
and it consequently becomes inpossible to allow the
conviction to rest on this uncertain foundation

This is not to say that five persons nust always be
convicted before section 149 can be applied. There are
cases and cases. It is possible in sone eases for Judges to
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conclude that though five were wunquestionably there the

identity of one or nore is in doubt. In that case, a
conviction of the rest with the aid of section 149 would be
good. But if that is the conclusion it behoves a court,
particul arly in a nmurder case wher e sent ences of

transportation in no | ess than four cases have been enhanced
to death, to say so with unerring certainty. Men cannot be
hanged on vacillating and vaguel y uncertai n concl usions.

In fairness to the |earned Judges we have exanm ned the
evidence with care to see whether, if that was in their
m nds, such a conclusion could be reached in this particul ar
case on the evidence here. That it mght be reached in
other cases on other facts is wundoubted, but we are
concerned here with the evidence in this case.

Now mi staken identity has never been suggested. The accused
are all nen of the sane village and the eye-w tnesses know
them by name. The nurder took
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place in daylight-and within a few feet of the two eye-
W t nesses. If the witnesses had said, "I know there were
five assailants and | amcertain of AA Pand C. | am not
certain of the other two but think they were D and E', a

conviction of A B and C, provided the wtnesses are
bel i eved, woul d be proper, But when the witnesses are in no
doubt either about the nunber or the identity and there is
no suggestion about m staken identity and when further, the
circunst ances shut out any reasonable possibility of that,
then hesitation on' the part of the Judge can only be
ascri bed, not to any doubt about identity but to doubt about
the nunber taking part. The doubt is not whether D and E
have been m staken for sonebody el se but whether D and E
have been wongly included to swell the nunber to five.

Again, it is possible for a witness to say that "A B, C D
E and others, sone ten or fifteen in~ nunber, were the

assail ants". In that event, ~assuming always that the
evidence is otherw se accepted, it is possible to drop out D
and E and still convict A) Band Cwth the aid of / section

149. But that again is not the case here. No one’  suggests
that there were nore than seven; no one suggests that the
seven, or any of them were, or could be, other than the
seven named

Nor is it possible in this case to have recourse to section
34 because the appellants have not been charged w th that
even in the alternative, and the comon intention required
by section 34 and the common object required by section 149
are far frombeing the sane thing. In the circunstances, we
find ourselves unable to allow the conviction to rest on the
insecure foundations laid by the H gh Court! We _ have
accordingly reviewed the evidence for ourselves. M. = Sethi
took us el aborately through it. |n our opinion, the |earned
Sessi ons Judge’s conclusions are right.

W are unable to agree with the | earned Judges of the High
Court that the testinmony of the two eyewi tnesses requires
corroboration. |If the foundation
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for such an observation is based on the fact that the
wi t nesses are wonmen and that the fate of seven nmen hangs on
their testinony, we know of no such rule. |If it is grounded
on the reason that they are closely related to the deceased
we are unable to concur. This is a fallacy comon to many
crimnal cases and one which another Bench of this court
endeavour ed to dispel in Ranmeshwar v. The State of
Raj asthan(1). W find, however, that it unfortunately stil
persists, if not in the judgnents of the courts, at any rate
in the argunments of counsel
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A witness is nornally to be considered i ndependent unless he
or she springs fromsources which are likely to be tainted
and that usually nmeans unl ess the witness has cause, such as
ennmity against the accused, to wish to inplicate him
falsely. Odinarily, a close relative would be the last to
screen the real culprit and falsely inplicate an innocent
per son. It is true, when feelings run high and there is
personal cause’ for enmity, that there is a tendency to drag
in an innocent person agai nst whoma witness has a grudge
along with the guilty, but foundation nust be laid for such
a criticismand the nere fact of relationship far from bei ng
a foundation is often a sure guarantee of truth. However ,
we are not attenpting any sweeping generalisation. Each
case must be judged on its own facts. Qur observations are
only made to conbat what is so often put forward in cases
before wus as a general rule of prudence. There is no such
general rule. Each case nust be linmted to and be governed
by its own facts:
This is not to say that in a given case a Judge for reasons
speci al .to that case and to that w tness cannot say that he
is not prepared to believe the wtness because of his
general unreliability, or for other reasons, unless he is
cor robor at ed. O course, that can be done. But the basis
for such a conclusion nust rest on facts special to the
particular instance and cannot be grounded on a supposedly
general rule of prudence enjoined by |aw as in the case of
acconpl i ces.
(1) [1952] S.C.R 377 at 390.
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Now what is the ground for suspecting the testinony of these
two witnesses? The only other reason given by the |[earned
Hi gh Court Judges 1is that they have -introduced a false
element into their story at the instigation of the police in
order to save the "face" of the |anbardars. But if that is
so, it throws a cloak of, unreliability over the whole of
their testinmony and, therefore, though it my be safe to
accept their story where the corroborative element of the
bl ood-stained clothes is to be found, it would be as unsafe
to believe, on the strength of their testinobny, that at
| east five persons were present as it would be to accept
that the ones who have been acquitted were present; and once
we reach that conclusion section 149 drops out of the case.
We have carefully wei ghed the evidence of these wonenin the
light of the criticisns advanced agai nst themby M. Sethi,
nost of which are to be found in the judgnents of the | ower
courts, and we are inpressed by the fact that the | earned
Sessi ons Judge who saw themin the wi tness box was inpressed
with their demeanour and by the way they stood up to. the
crossexam nation, and also by the fact that the |l earned Hi gh
Court Judges appear to believe themto the extent that at
| east five persons were concerned.
Sone of the accused have made general and sweepi ng
statenments to the effect that the prosecution wtnesses are
inimcal to them but no one has suggested why. |In the long
cross-exam nation of these witnesses not a single question
has been addressed to themto indicate any cause of enmty
agai nst any of the accused other than the appellants Dalip
Singh and Battan Singh. A general question was asked, and
it was suggested that there was sone boundary dispute
between Mst. Punnan’s husband and the accused | ndar Singh
and Kundan Singh but that was not followed up by other
evi dence and neither Kundan Singh nor Indar Singh suggests
that there was any such dispute in their exam nations under
section 342, Criminal Procedure Code. Kehar Singh says
vaguely that he has inherited land which will pass to the
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of Rattan and Bawa if he dies without heirs but |lie has made
no effort to substantiate this. The questions put in cross-
exam nation therefore remmin just shots in the dark and
| eave the testinony of the two wonen uninpaired.
The first information report was nmade by Mst. Pullnan (P. W
2) herself. It was nade very pronptly though this was
attacked by M. Sethi. It was made at 8-30 p.m within 6-
1/2 hours of the occurrence at a place 12 niles from the
police station. The victins did not die at once and it was
only natural that Mst. Punnan’s first thoughts should have
been to tend them Next, she had to wal k part of the distance
and the rest she covered in a lorry, and above all she has
not been cross-exam ned regardi ng delay. W consider that a
report made within 61 hours in such circunstances is pronpt.
Now the inportant thing about this report is that it nanes
the seven accused, no less and no nmore, and from start to
finish Mst. Punnan has adhered to that story without
breaki ng ' down in cross-exanminati on.and without any attenpt
to enbellish it by adding nore nanmes; and in this she is
-supported by Mst. Charni (P-W 11).
Next, the bl oodstai ned cl othes found on the persons of the
four appellants afford strong corroboration as agai nst them
and as two courts have believed the witnesses to that extent
all we need do is to concentrate on the other three accused
who have been acquitted in order to see whether there were
seven persons as Mst. Punnan says and to see  whether the
conclusion of the Hi gh Court that there were at |east five
present is sound.
W do not think the discovery of tile weapons can be,
lightly excluded. One set was pointed out by Jarnail Singh
In itself that might not nean much but it i's wunquestionable
corroboration as against Jarnail Singh unless the fact of
di scovery is disbelieved or is considered to be a fraud.
But that is not the finding of either court. The first
court, believes the evidence and the H gh Court does not
di sbelieve it but
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considers the incident as of snall probative value. "It may
be in itself, but it is a corroborative element in the case
of two witnesses who do not require corroboration and that
nakes it all the nore safe to accept their testinony.
Next cones the discovery of another set of weapons by Sadhu

Si ngh. He was already inplicated by reason of sonme bl ood-
stained clothes but the inportance of the discovery in his
case lies in the fact that the weapons were found in the
field of Kehar Singh. It is certainly a circunstance to be

taken into consideration that these weapons should be  found
in the field of a man who was naned fromthe start.

Then conmes the fact that Mst. Punnan (P.W 2) “not only
naned the various assailants in her first information report
but stated exactly what sort of weapon each was carrying.
Here again she is consistent fromstart to finish except for
an unessential difference in the case of Jarnail. In the
first infornmation report she said he had a dang while in her
evidence she says he had a lathi, but as a dang is a big
lathi that is not a real discrepancy. This, in our opinion

is inpressive consistency, especially as it tallies in
general with the postnortemfindings. Now the fact that
weapons of this description, four stained with human bl ood,
are discovered at the instance of two persons she has naned
fromthe beginning in the fields of others whom she has al so
naned fromthe start certainly does not tend to weaken her
testi nony.
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The only accused who is not in sone way independently I|inked
up with the testinmony of these two wonen is Indar. But when
their stories find corroboration on so nany inportant
particulars we see no reason why they should be disbelieved
as regards |Indar, always renmenbering that these are not
Wi t nesses who require corroboration under the law. In our
opinion, the H gh Court was unnecessarily cautious in
acquitting the other three accused when the | earned Judges
were convinced that at |least five persons were, concerned,
156

We have taken into consideration the fact that the High
Court considers that the portion of Mst. Punnan’s story
regardi ng the | anbardars has been falsely introduced by the
police, also that both courts have rejected the evidence
about the dying declaration. Despite that, we agree wth
the Ilearned Sessions Judge that Mst. Punnan and Mst.
Charni are to be believed regarding the main facts and that
they correctly nanmed all seven accused as the assailants.
On that finding the conviction under section 302 read wth
section. 149 can be sustained. W accordingly uphold these
convictions. The acquittal's in the other the cases will of
course stand but the nere fact that these persons have, in
our opinion, been wongly acquitted cannot affect the
conviction in the other cases.

On the question of sentence, it would have been necessary
for us to interfere in any event because a question of
principle is involved. In a case of ~murder, the death
sentence should ordinarily be inposed unless the trying
Judge for reasons which should normally  be recor ded
considers it proper to award the | esser penalty. But the
discretion is his and if he gives reasons on which a
judicial mnd could properly found, an appellate court
should not interfere. The power to enhance a sentence from
transportation to death should very rarely be exercised and
only for the strongest possible reasons. It is not enough
for an appellate court to say, or-think, that if Jleft to
itself it would have awarded the greater penalty because the
di scretion does not belong to the appellate court but to the
trial Judge and the only ground on which an appellate court
can interfere is that the discretion has been inproperly
exercised, as for exanple where no reasons are -given and
none can be inferred fromthe circunstances of the case,” or
where the facts are so gross that no normal judiciall mnd
woul d have awarded the | esser penalty.

None of these elenents is present here. This is a case in
whi ch no one has been convicted for his own act but is being
held vicariously responsible for the act of another or
others. In cases where the facts are nore
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fully known and it is possible to determine who inflicted
bl ows which were fatal and who took a | esser part, it is a
sound exercise of judicial discretion to discrimnate in the
matter of punishment. It is an equally sound exercise of
judicial discretion to refrain fromsentencing all to death
when it is evident that some woul d not have been if the
facts had been nmore fully known and it had been possible to
determi ne, for exanple, who hit on the head or who only on a
thunb or an ankle; and when there are no neans of deter-
mning who dealt the fatal blow, a judicial mnd can
legitimately decide to award the | esser penalty in all the
cases. We meke it plain that a Judge is not bound to do so,
for he has as much right to exercise his discretion one way
as the other. It is inpossible to lay down a hard and fast
rule for each case nust depend on its own facts. But if a
Judge does do so for reasons such as those indicated above,
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then it is inpossible to hold that there has not been a
proper exercise of judicial discretion

Now the H gh Court do not consider these facts at all. They
give no reasons and di spose of the matter in one sentence as
foll ows:

"I would dismiss the appeals of the other four and
accepting the revision petitions change their sentences
fromtransportation to death."

That, in our opinion, is not a proper way to interfere wth
a judicial discretion when a question of enhancement is
concer ned. We are unable to hold that the discretion was
i mproperly exercised by the | earned Sessions Judge. Whether
we ourselves woul d have acted differently had we been the
trial court s not the proper criterion. We accordingly
accept the appeals on the question of sentence and reduce
the sentence in each case to that of transportation for
life. Except for that, the appeal is dism ssed.

Sent ence reduced:

Appeal di sm ssed

Agent for the appellants: Naunit Lal.

Agent for the respondents: G H. Raj adhyaksha.
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